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INTRODUCTION 


Canada’s second and third reports on the /nternational Covenant on Civil and Political Rights 
were reviewed by the Human Rights Committee of the United Nations in Geneva on the 23rd and 
24th of October, 1990, in the presence of a Canadian delegation. The delegation was led by 
Ambassador Gerald E. Shannon, Permanent Representative of Canada to the United Nations in 
Geneva. It also included Paul Dubois, Alan Kessel and Marcel Cloutier (External Affairs), Martin 
Low and Irit Weiser (Justice), Marilyn Whitaker (Indian and Northem Affairs), Jér6me Lapierre 
(Multiculturalism and Citizenship Canada) and Patrice Lafleur representing the Government of 
Québec. 


The second report has been submitted to the United Nations in July 1989 and the third report in 
August 1990. The provincial and territorial sections of the two reports were prepared by the 
corresponding governments and the federal sections by the Department of Justice. The 
Department of Multiculturalism and Citizenship Canada co-ordinated the preparation of both 
reports and published them for distribution in Canada. 


The present document contains the report of the Canadian delegation which participated in the 
review of the reports at the United Nations. Annexed to that report are the opening speech 
delivered by Canada’s Permanent Representative, the issues and questions identified in advance 
by the Committee, notes on the membership and functions of the Committee, the summary records 
of the meetings during which Canada’s reports were reviewed, the corrigendum to the summary 
records, the press releases issued by the United Nations on that occasion, and extracts from the 
Report of the Human Rights Committee on the review of Canada’s reports. 
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REPORT OF THE CANADIAN DELEGATION 
SS aa ae eS eee 


ie On October 23 and 24, 1990, a Canadian delegation presented Canada’s 2nd and 3rd 
reports under the /nternational Covenant on Civil and Political Rights before the United Nations 
Human Rights Committee. In the past, the procedure before the Committee commenced with oral 
questions from Committee members, following which the Canadian delegation was given time to 
prepare responses. These responses were then delivered at subsequent meetings. This time, the 
procedure changed. A working group of the Committee prepared and gave to Canada written 
questions in advance of the meeting. The Canadian delegation was required to respond to these 
questions in order of the articles of the Covenant, and as well, to oral questions put to the 
delegation on the spot. This allowed for greater dialogue between the Committee and the 
Canadian delegation. At the same time, however, some of the oral questions could not be 
answered as fully due to the absence of time for preparation and research. Representatives of the 
indigenous organizations, the Canadian Council of Churches and the media (Radio Canada 
International, Canadian Press), were present in the public gallery but were not entitled to 
participate in the meeting. However, some Committee members had apparently been informed 
of these groups positions. Finally, we would like to point out that the Assistant Secretary-General 
of the United Nations, Mr. Martenson, came on the morning of October 24 to attend the meeting 
between the Canadian delegation and the Human Rights Committee. Mr. Martenson had never 
before attended such a meeting and this unusual visit was noted by all. It demonstrated his 
interest in, and friendship for, Canada. In his closing remarks to the Committee, the Mission’s 
assistant permanent representative indicated that Canada had been touched by this sign of 
friendship. 


Z. The experts on the Committee noted Canada’s great respect for human nghts. They 
emphasized that Canada takes its responsibilities very seriously in this regard. Canada, they 
added, acts with the greatest integrity and faces its difficulties humanely. As a few experts put 
it, Canada’s attitude to human rights should be held up as an example to other countries. The 
members noted the progress and important developments (notably the implementation of the 
Charter) that had taken place in Canada with respect to civil and political mghts since the first 
report. 


3 All the Committee members, without exception, praised the quality of the written reports 
presented by Canada, stating that the reports were among the best. They appreciated the fact that 
the reports went beyond a mere description of legislation to also cover the exercise of civil and 
political rights. Many members stressed the exemplary nature of the reports which are in total 
compliance with the Committee’s guidelines and are complete. They noted and fully appreciated 
the co-ordination of the work of the various governments in Canada in preparing the reports. 


4. The highlight of the presentation of the 2nd and 3rd reports was the dialogue initiated 
between the Canadian delegation and the Committee members. The members unanimously 
underlined the constructive nature, the openness, the sincerity and the quality of the discussions. 
They particularly appreciated the fact that the responses to the questions did not evade the 


Cor 


problems which exist in Canada but instead confronted them frankly and directly. Many members 
indicated that the dialogue reflected the quality of the ties between Canada and the Committee. 


ok 


The main concerns expressed by the Committee members following the report and the oral 


presentation focused on: 


6. 


The Canadian Charter of Rights and Freedoms, section 33: many members were 
concemed that this section could be used to depart from obligations in the Covenant from 
which no derogations are permitted. The majority of the participants raised this question. 


Section 1 of the Covenant: members found that, in its reports, Canada had not sufficiently 
dealt with the question of self-determination (particularly in the sections on the provinces), 
but they appreciated the fact that this question was further explored during the oral 
presentation. They suggested that Canada examine the question more thoroughly in its 
next report. 


Members expressed other concerns regarding the application of the Covenant in Canada, 
specifically with respect to indigenous issues, immigration and Bill 178. 


A number of Committee members raised immigration and refugee issues, each recognizing 


that Canada was nonetheless one of the most generous countries in the world in this area. The 
concerns expressed were as follows: 


Article 26 of the Covenant (discrimination): did discrimination exist in the refugee backlog 
procedure due to the processing of English-speaking applicants first? In reply, Canada 
noted that the backlog procedure provides for an individual determination and uses the 
very low admission standard of the credible basis of the request. It was also noted that 
applicants themselves have an interest in extending the process for as long as possible. 
Finally, it was noted that there may be a rational basis for processing English-speaking 
applicants first in that it might expedite the whole refugee backlog process. 


Article 14 (right to a fair hearing by an independent and impartial tribunal): regarding the 
independence and impartiality of the refugee determination board, Canada stated that 
whether such tribunals fell within the protection of Article 14 is as yet undecided. In any 
event, Canadian courts have clearly stated that administrative tribunals have a duty to act 
fairly, and judicial review is available in respect of procedural fairness questions. 


Article 17 (nights of the family): the Committee asked whether priority is given in the 
immigration process to the dependants of applicants. Canada noted that priority 
processing of family reunification claims in the backlog process has already been initiated, 
and that the effectiveness of these medsures would continue to be monitored. 


In their concluding remarks, many Committee members asked that all efforts be made to 
speed up the process. 


fae 


a A large number of members raised concerns about Québec’s language law (Bill 178), and 
the use of the notwithstanding clauses under the Canadian and Québec charters. Canada’s 
response was as follows: 


"There were questions by several members about different aspects of Québec’s Bill 178 
(and the invocation of s. 33 of the Canadian charter and the similar provision in s. 52 of 
the Québec Charter). Members of this Committee are aware that this legislation has been 
put in issue in different fora and they will understand that it would be inappropriate for 
me to discuss these questions at this time. These questions may have to be reviewed in 
future reports however, and I am sure we will eventually be able to satisfy the 
Committee’s interest in these matters". 


8. Indigenous issues. The situation of indigenous groups was another area of concern. 
Several of the questions dealt with constitutional arrangements for indigenous groups, follow-up 
on Committee decisions and various aspects of the political situation of indigenous groups, 
language rights and general minority rights. As well, several questions referred to the events at 
Oka as indicative of the general problem with indigenous groups. Concerns was also expressed 
about whether there had been suspension of human rights in the handling of that issue. This 
allowed several errors of fact to be corrected. As well, some questions were extremely detailed 
on points of legislation, programs, and court cases. Examples included the interplay of treaties 
and land claims processes, thus allowing a description of the specific and comprehensive land 
claims processes. It was also possible to convey some appreciation of the complexity of the 
situation regarding indigenous groups in Canada. 


9. There was considerable interest in self-government arrangements and, in their conclusions, 
several experts said that they were particularly satisfied by the description of these arrangements. 
Some Committee members also spoke of "internal self-determination" and indicated that they did 
not view self-determination as applied to indigenous groups as involving full sovereignty, but 
rather as occurring within established states. They said that the discussion aided their debate 
regarding articles 1 and 27 of the Covenant. 


10. Conclusion: in general, Canada’s appearance before the Human Rights Committee was 
very positive, as shown by the comments received. Experts emphasized that foreign countries are 
following Canada’s actions with interest because of its difficult and courageous experiences. In 
Canada, they concluded, problems are solved constructively, human rights forming part of the 
conscience of the people and the various governments. 


it The Committee set April 4, 1995 as the date for Canada’s fourth report on this Covenant. 
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ANNEX 1 
HUMAN RIGHTS COMMITTEE 


OPENING SPEECH 
FOR THE PRESENTATION OF 
CANADA’S SECOND AND THIRD REPORTS 


UNDER THE INTERNATIONAL COVENANT ON CIVIL AND POLITICAL RIGHTS 


DELIVERED BY 
HIS EXCELLENCY MR. GERALD E. SHANNON 


AMBASSADOR, PERMANENT REPRESENTATIVE 


GENEVA, OCTOBER 23, 1990 


Mr. Chairman and distinguished members of the Human Rights 
Committee: 


It is a pleasure for me to present to you Canada’s 2nd and 3rd 
reports under the International Covenant on Civil and Political 
Rights. I would like at this time to introduce to you the 
members of the Canadian delegation. They are Mr. Paul Dubois, 
Mr. Alan Kessel, Mr. Marcel Cloutier, Mr. Martin Low, Ms. Irit 
Weiser, Mr. Jerome Lapierre and Ms. Marilyn Whitaker representing 
the Government of Canada and Mr- Patrice Lafleur representing the 
Government of Quebec. 


The International Covenant on Civil and Political Rights reflects 
fundamental tenets of human rights standards. Its importance in 


delineating basic human rights values and the contribution of the 
Committee in interpreting those values are evident. Canada 
treats its obligations under this Covenant very seriously and the 
Covenant acts as a guide in the development of domestic laws, 
administrative procedures and judicial interpretation. 


As you aware, the Covenant, pursuant to article 50, extends to 
all parts of federal States without any limitations or 
exceptions. Canada is a federal state and as a result of our 
Constitution, legislative authority for the implementation of the 
various provisions of the Covenant is shared between federal, 
provincial and territorial governments. Thus, extensive 
consultations had to be held between all governments in Canada 
prior to its accession to the Covenant and meetings continue to 
be held on a regular basis to facilitate ongoing compliance with 
the Covenant. Our reports to this Committee outline the measures 
taken by federal, provincial and territorial governments. 
Provincial representatives generally participate in Canadian 
delegations to facilitate a first hand dialogue on the aspects of 
the Covenant which fall within provincial legislative authority. 


Canada’s human rights record is, we believe, a source of pride. 
The Canadian Charter of Rights and Freedoms, federal and 
provincial human rights acts and other legislation guarantee and 
protect the fundamental values delineated in international human 
rights instruments, including the International Covenant on Civil 
and Political Rights. Moreover, Canada has put into place the 
necessary mechanisms to ensure that these values are effected and 
that meaning is given to their content. It is clear that 
Canadians have effective domestic remedies for the assertion of 
the rights and freedoms reflected in the Covenant. As both our 
reports make clear, there has been a substantial volume of 


litigation under the Canadian Charter of Rights and Freedoms. 
Since the adoption of the Charter in 1982, we estimate that there 
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have been over 10,000 court cases in which the Charter has been 
invoked and several thousand reported judicial decisions. 


As well, we have a vigorously independent and impartial 
judiciary, unrestricted access to the courts, and financial 
assistance programs for persons or groups involved in various 
forms of litigation before the courts. Supplemental complaints 
procedures are also available to persons in Canada, in the form 
of federal, provincial and territorial human rights commissions 
and police commissions. And of course, the Optional Protocol to 
this Covenant provides yet another form of recourse to 
individuals alleging human rights violations, once domestic 
remedies have been exhausted. 


Members of the Committee are familiar with the Meech Lake Accord, 
which was mentioned in Canada’s reports. This Accord was not 
ratified by the requisite number of provinces, and as a 
consequence, the process of constitutional reform is currently 
Stalled. However, the commitment to constitutional reform 
remains and initiatives to encourage a national dialogue on this 
fundamental issue are now under consideration. 


Mr. Chairman, recent government inquiries and jurisprudence have 
resulted in strong anti-discrimination measures, particularly in 
areas where discrimination or unfairness is reflected in subtle 
or indirect ways. I would like to highlight two examples for the 
Committee. The first is the Supreme Court of Canada’s judgment 
in Alberta Human Rights Commission v. Central Alberta Dairy Pool, 
rendered on September 13, 1990. This case concerned the legality 
of adverse effect, or systemic, discrimination - that is, an 
apparently neutral rule which has the unintended effect of 
disadvantaging a group or person. The Court held that where a 
neutral rule results in adverse effect discrimination, an 
employer is obliged to take steps to accommodate the employee 
adversely affected, except where this would cause the employer 
undue hardship. In the particular circumstances of this case, 
the Court held that the employer was obliged to accommodate the 
complainant who, as a member of the World Wide Church of God, 
could not work certain days of the year. 


It will also be of interest to the Committeesto know that in this 
decision, the Supreme Court of Canada stated that its earlier 
judgment in Bhinder v. Canadian National Railways was incorrect, 
in so far as it related to adverse effect discrimination. As the 
Committee may recall, Mr. Bhinder subsequently filed a 
communication under the Optional Protocol. In the Bhinder case, 
the Supreme Court of Canada held that a Sikh, who was required by 
his faith to wear a turban, could be fired for refusing to wear a 
hard hat on the job site as required by safety regulations. 
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According to the Court’s decision in that case, the wearing of a 
hard hat was a bona fide occupational requirement. In the 
Alberta Dairy Pool case, the Supreme Court said: that: in cases 
like Bhinder, an employer must accommodate an employee who is 
adversely affected, unless it causes the employer undue hardship. 


All governments in Canada must, to the extent necessary, respect 
this decision and an examination of its impact is currently 
underway. However, some measures consistent with this approach 
have already been taken. The federal government recently amended 
the regulations governing the Royal Canadian Mounted Police to 
exempt on the ground of religious belief, an officer from wearing 
any part of what we call the "significant uniform" of the force. 
This amendment permits a practising Sikh to wear a turban in lieu 
of the required uniform headgear. 


I would like now to present a second example of where stronger 
anti-discrimination measures have been taken. I am referring to 
the Report of the Royal Commission into the Donald Marshall dr. 
Prosecution Inquiry. This Royal Commission was established by 
the province of Nova Scotia in October 1986 to inquire into the 
circumstances that led to the wrongful murder conviction of 
Donald Marshall Jr., a Micmac Indian. Mr. Marshall spent 11 
years in prison until 1982, when his case was re-opened. 
Subsequently, he was acquitted. The Royal Commission’s report 
clearly indicated the need to re-examine the impact of the 
criminal justice system on indigenous people and visible 
minorities and the need to improve the fairness of the criminal 
justice system for these groups. 


The Royal Commission made 82 recommendations, each of which the 
federal and provincial governments have addressed. In addition 
to the sum of money he had already received for his wrongful 
conviction very substantial compensation was awarded to Mr. 
Marshall and his parents. 


Of particular importance are measures that have been taken in the 
context of the criminal justice system to prevent such events 
from ever recurring. These measures include: 


- the establishment of a regular forum between the federal 
government, the government of Nova Scotia, and native 
associations to consult on aboriginal criminal justice 
issues and other issues of common concern, 


- the establishment of a national recruiting team for the 
Royal Canadian Mounted Police to increase the representation 
of indigenous people and visible minorities in the RCMP, and 
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- the development of educational programs for judges, police 
and lawyers to encourage sensitivity to minority concerns. 


As well, the government of Nova Scotia, in anticipation of the 
Report’s recommendations, appointed a Director of Public 
Prosecutions to ensure that all Nova Scotians, regardless of 
influence, race, gender or political affiliation, are dealt with 
fairly. A Court Structure Task Force was also established to 
make the court system more accessible, understandable and 
efficient, as well as a Task Force on Municipal Police Training. 
The Nova Scotia Government has authorized the creation of a race 
relations division in its Human Rights Commission as recommended 
in the report of the Royal Commission. 


In Ontario, a re-assessment of the policing system has also taken 
place, although as a result of different events. In response to 
the Report of the Task Force on Race Relations and Policing, in 
June 1990, the Government of Ontario passed An Act to revise the 
Police Act and amend the law relating to Police Services. This 
Act requires increased minimum educational standards for police 
officer candidates, mandatory employment equity (or "affirmative 
action") plans to hire women, racial minorities, persons with 
disabilities and aboriginal persons. It also established a 
province-wide, mandatory system for dealing with public 
complaints and the creation of a special investigation unit of 
the Ministry of the Solicitor General to investigate police 
conduct and lay charges where appropriate. 


In Quebec, an Act Respecting Police Organization and Amending the 
Police Act and Various Legislation was passed on Decémber 2o% 
1988. Notably, this law provided a code of ethics for all police 
officers in Quebec, and established a Commissioner of Police 
Ethics who is responsible for the receipt and examination of 
complaints. The law also provides for ethics committees in which 
citizens play an important role in the treatment of complaints 
within the regional structure. As well, the law establishes 
police training mechanisms and a Tribunal of Police Ethics which 
acts as a Board of Appeal. 


In addition, the National Assembly of Quebec adopted in 1989 a 
law modifying an Act to Amend the Charter of Human Rights and 
Freedoms concerning the Commission and Establishing the Tribunal 
des droits de la personne. This law permits the Commission on 
Human Rights to bring to the Tribunal those cases that are not 
settled amicably or by arbitration. Judgements of this Tribunal 
are final. 


Mr. Chairman and distinguished members of the Committee, I would 
like to dwell a bit further on aboriginal issues in Canada. 


= 


Recent well-publicized events at Oka, Quebec involving Mohawk 
Indians have underlined the critical importance of addressing 
these issues effectively and in an open and constructive manner. 


The Oka situation has a long and complex history, as I outlined 
this August at a meeting of the United Nations Working Group on 
Indigenous Populations (WGIP). There were many efforts co bring 
down the barricades and find a negotiated peaceful solution. By 
August 8, 1990, the federal government had purchased the lands 
which were originally at issue and reiterated its readiness to 
address the legitimate concerns of Mohawks at Oka and Kahnawake, 
once the barricades were down and normal conditions had returned. 


On August 29, 1990, the first barricades came down following an 
agreement between the Canadian Forces and Mohawks at Kahnawake. 
By September 26, 1990, the remaining group of armed Warriors at 
Oka decided to lay down their weapons and place themselves in the 
custody of the military. Charges have been laid and are 
proceeding in the ordinary courts. 


Discussions have now started between the federal government, the 
government of Quebec and Mohawks at Kanesatake to deal with the 
transfer of land, unification of the community, as well as a 
social and economic considerations. 


Mr. Chairman, Canada on its own initiative maintained regular 
contact with the Chairman of the Sub-Commission on Prevention of 
Discrimination and Protection of Minorities, the Chairman of the 
WGIP, as well as the Under-Secretary-General regarding the 
situation at Oka-Kanesatake and Kahnawake. The Chairman of the 
Sub-Commission has indicated that this initiative by Canada is a 
precedent that should be followed by others. 


For the residents of those communities, both native and non- 
native, and for Canadian society as a whole, the experience has 
been difficult. It has created hardships. It has demonstrated 
the threat that violence can pose for fundamental rights. It has 
also shown the ability of Canadian institutions to meet with such 
a test of human rights and to bring about a peaceful solution. 


Mr. Chairman, it is clear that important indigenous issues must 
be resolved in Canada. The Prime Minister of Canada, on 
September 25, 1990, announced a government strategy to preserve 
the special place of indigenous peoples, based on the aboriginal 
and treaty rights contained in the Canadian Constitution. The 
government strategy is based on four main pillars: 
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o the acceleration of land claims settlements; 

o the improvement of economic and social conditions on 
reserves; 

° legislative changes regarding the relationship between 
aboriginal peoples and governments; 

o concerns of Canada’s aboriginal peoples in contemporary 
Canadian life. 


Members of the Committee will recognize from reading Canada’s 
second and third reports that several long-standing initiatives 
concerning indigenous people are underway. Following a decision 
of the Committee in the Lovelace case, the Indian Act was amended 
to remove discriminatory provisions. Some 76,000 people have now 
acquired or have been re-instated to Indian status as a result. 
An evaluation of the impact of these changes should be completed 
soon. Since 1985, the Canadian government has pursued a policy 
of aboriginal self-government. Negotiations involving 
legislative changes are being conducted with a number of 
communities, as well as other initiatives to increase community 
control and local decision-making. Progress has been made in the 
area of comprehensive land claims. For example, under the 
agreement in principle for the Tungavik Federation of Nunavut, 
the beneficiaries would obtain some 386,000 square kilometres of 
land (larger than Finland) together with $580 million in 
financial compensation. 


On the judicial front, very significant developments in respect 
of aboriginal issues have also taken Place. stin tiewcase sOn nrc, “Vv: 
Sparrow, the Supreme Court of Canada clarified the meaning and 
application of section 35 of the Constitution Act, 1982, which 
recognizes and affirms existing aboriginal and treaty rights. 

The Court stated that these aboriginal rights must be interpreted 
in a liberal fashion, consistent with the fiduciary 
responsibility of the Crown to aboriginal peoples. The Court 
also imposed strict requirements on governments in respect of 
regulatory measures which may affect the exercise of aboriginal 
rights. As regards fishing, which was the subject matter oLecnis 
case, the Court stated that after conservation and resource 
management concerns have been addressed, first priority must be 
given to indigenous food fishing and fishing for aboriginal 
ceremonial purposes. Only then will non-indigenous and 
commercial fishing be accorded its share. The Court also stated 
that indigenous people should be consulted on any proposed 
legislative changes which would adversely affect their aboriginal 


right..-0. tis. 


Mr. Chairman, I would like to move on now to discuss other 
important human rights developments in Canada. On September 22, 
1988, the Prime Minister outlined the contents of an Agreement 
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to provide redress to Canadians of Japanese ancestry for 
injustices they suffered during and after the Second World War. 
As symbolic redress for these injustices, $21,000 is being given 
to each individual who, during this period, was subjected to 
internment, relocation, deportation, loss of property or 
otherwise deprived of the full enjoyment of fundamental rights 
and freedoms. As noted in our Third Report, as of March 31, 
1990, the Government had received approximately 18,000 
applications for individual redress and had completed 15,000 of 
them. As well, $12 million was given by the federal government 
to the Japanese Canadian community, through the National 
Association of Japanese Canadians, to undertake activities or 
programs that contribute to the well-being of the community or 
that promote human rights. Other initiatives include the 
granting of Canadian citizenship to persons of Japanese ancestry 
still living, who were expelled from Canada or had their 
citizenship revoked during the Second World War. 


Arising from the Japanese Canadian Redress Agreement, legislation 
was also adopted to establish a Canadian Race Relations 
Foundation, with a $24 million endowment. The purpose Oral oe 
Foundation is to serve as a national resource for community 
groups, researchers and the general public to further public 
understanding of racism and racial discrimination in Canadian 
society, and to develop effective policies and programs in the 
area of race relations. 


On January 1, 1989, changes to the Immigration Act came into 
force establishing a new system for the determination of refugee 
claims made under the United Nations Convention Relating to Lhe 
Status of Refugees. An important feature of this new system is 
its essentially non-adversarial character, which encourages 
claimants to fully submit the facts in support of their claim. 
While this legislation is still in its infancy, the government is 


satisfied that it meets the standards of the 1951 Refugee 
Convention and the Covenant on Civil and Political Rights. 


Mr. Chairman, a component of Canada’s reports to the Committee is 
the jurisprudence that has developed under the Canadian Charter 
of Rights and Freedoms. As you are aware, this constitutional 
charter was significantly influenced by and in many ways reflects 
the International Covenant on Civil and Political Rights. The 
Supreme Court of Canada has itself emphasized this point in its 
judgments. For example, in two recent cases, it stated: 
The content of Canada’s international human rights 
obligations is, --- , 4n important indicia of the meaning of 
the "full benefit of the Charter’s protection”. ... [T]he 
Charter should generally be presumed to provide protection 
at least as great as that afforded by similar provisions in 
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international human rights documents which Canada has 
ratified. (Reference Re Public Service Employee Relations 
Act: (Alta.).,..(1987)o1 S.C.R.. 3137 Slaiqht Communications 
LC View Davidson,. (1989].1 S.C.R.. 1038) 


Section 15 of the Charter of Rights and Freedoms guarantees the 
right of equality and the right to "the equal protection and 


equal benefit of the law without discrimination and, in 
particular, without discrimination based on race, national or 
ethnic origin, colour, religion, sex, age or mental or physical 
disability". On February 2, 1989, the Supreme Court of Canada 
handed down its first major decision on the interpretation of 
this section. Mr. Andrews, a British subject permanently 
resident in Canada, was denied admission to the British Columbia 
bar by virtue of a law which made Canadian citizenship a 
prerequisite. The Supreme Court of Canada held that this 
prerequisite was discriminatory and in this and subsequent cases, 
developed a number of important principles regarding the 
interpretation of the Charter’s equality guarantee. 


Firstly, the Court held that the guarantee against discrimination 
was not restricted to the grounds expressly enumerated in section 
15, but could encompass any ground that involved a personal 
characteristic and was analogous to the enumerated grounds. So, 
in the case of Andrews, the Court held that citizenship, a non- 
enumerated ground, was a prohibited basis of discrimination. The 
Court also said that section 15 prohibits discrimination even 
where there is no intent to discriminate, such as in the case of 
systemic discrimination. We believe this important decision 
confirms a constitutional entitlement to equality that is as 
broad in its scope and application as article 26 of the Covenant. 


Freedom of religion is also guaranteed in the Charter in section 
2(b). The Supreme Court of Canada has said that this freedom 
means more than just the absence of coercion and constraint, and 
the right to manifest beliefs and practices. Freedom of religion 
means that, subject to certain necessary limitations, no one is 
to be forced to act in a way contrary to his or her beliefs or 
conscience. Thus, the federal Lord’s Day Act which precluded 
stores from opening on Sunday, explicitly based on the tenets of 
the Christian faith, was struck down as contrary to the guarantee 
of freedom of religion. x 


Mr. Chairman and members of the Committee, before Ticlose; ut 
would like to describe to you a program, unique in both national 
and international fora, to promote the advancement of human 
rights in Canada. The Government of Canada has established a $13 


2) 


million Court Challenges Program to clarify equality rights and 
language rights as guaranteed in Canada’s Constitution. The 
Program, which has an annual budget of $2.75 million per year, 
provides financial assistance to disadvantaged groups and persons 
to challenge government policies, practices and legislation which 
may be contrary to the Charter’s guarantee of equality or 
minority language rights. The administration of the Program has 
been entrusted to the Human Rights Research and Education Centre 
of the University of Ottawa, which makes funding decisions on an 
independent basis. For example, the Program has provided 
assistance to clarify a large variety of equality Claims, 
including rights of women, aboriginal people, persons with 
disabilities, immigrants and ethno-cultural groups. The Program, 
which was renewed last spring for another five year period, 
reflects the government’s strong belief in-supporting *and zur ry 
defining these important rights. 

In conclusion, Mr. Chairman, Canada wishes to underline the 
seriousness with which it assumes its obligations under the 
International Covenant on Civil and Political Rights. Some of 
the initiatives I have just outlined to you are examples of that. 
And as the Committee is aware, significant efforts are made to 
inform the Canadian public about our international commitments. 
As we indicated in the past, our reports to international 
monitoring bodies, such as this one, are published and widely 
distributed throughout Canada. I would also like to thank the 
Committee for its excellent work and express our appreciation for 
the careful and thoughtful consideration given by them to the 
difficult tasks they face under the Covenant. 
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ANNEX 2 


Issues and questions identified in advance by the Human Rights Committee 
(retyped from CCPR/C/51/Add.1 AND CCPR/C/64/Add.1) 


1 Constitutional and legal framework within which the Covenant is implemented 
(article 2(2) and (3)) 


(a) Please clarify the current situation in respect of the 1987 Constitutional Accord relating 
to Quebec. Has that Constitutional Accord been agreed to by all provinces? (See paragraph 11 
of the second periodic report.) . 


(b) Has there been any further progress since the submission of the second periodic report in 
the effort to reach agreement on providing a . -ustitutional basis for self-government by 
aboriginal groups? (See paragraph 10 of the second periodic report.) 


(c) Please clarify the respective roles of regular courts, ombudsmen, the Canadian Human 
Rights Commission and Human Rights Tribunals in responding to human rights complaints. (See 
paragraph 127 of the second periodic report.) 


Wt State of emergency (article 4) 


Bearing in mind the comment in paragraph 6 of the second periodic report relating to the 
extension of human rights guarantees to all persons within Canada, please clarify why the 
protections in section 4(b) of the new Emergencies Act appear to be restricted to Canadian 
citizens and permanent residents and whether such restriction is compatible with the prohibitions 
against discrimination contained in article 4(1) of the Covenant. (See paragraph 4 of the third 
periodic report.) 


Ill. Non-discrimination and equality of the sexes (articles 2(1), 3 and 26) 


(a) Please clarify the references in section 6 of the Charter to "mobility rights" and why such 
rights are guaranteed only to Canadian citizens. (See paragraph 6 of the second periodic report.) 


(b) Did the recent review of the Canadian Human Rights Act give rise to any proposals to 
amend federal legislation? (See paragraph 40 of the third periodic report.) 


IV. Right to life (article 6) 


In light of the defeat in the House of Commons of a motion to reinstate capital punishment, are 
there any prospects for the early ratification by Canada of the Second Optional Protocol, aiming 
at the abolition of the death penalty? 


BORE 


Ve Liberty and security of the person (articles 7, 9, 10 and 11) 


(a) Please clarify the grounds for imposing an indeterminate sentence of detention and how 
the maximum length of such a sentence is related to the maximum fixed term established for a 


given offence under the Criminal Code. (See paragraphs 24 and 30 of the second periodic 
report.) 


(b) Are there any maximum limits on the length of pre-trial detention? What is the average 
length of pre-trial detention and how much variation is there in this regard among the various 
provinces? 


(c) Please clarify the reference to "specified restrictions” on the rights of detainees to apply 
for a writ of habeas corpus in Section 708 of the Criminal Code. (See paragraph 37 of the 
second periodic report.) 


(d) | With reference to paragraph 221 of the third periodic report, please clarify the current 
practice of the Yukon Government of incarcerating individuals who are unable to pay fines and 
whether there is any maximum limit to the length of such incarceration? 


(e) At what age is a youthful offender considered to be a juvenile delinquent under Canadian 
law? Is there an age below which pre-trial detention is not authorized? 


(f) | What is the proportion of indigenous persons imprisoned in the Yukon and Northwest 
Territories? 


VI. Right to a fair trial (article 14) 


(a) | With reference to paragraph 70 of the second periodic report, please provide information 
conceming the guidelines for compensating persons for wrongful conviction or imprisonment and 
the experience to date in applying such guidelines at federal and provincial levels. 


(b) Is there in Canada a system of legal assistance for persons who cannot defray the costs 
of their trial? 


VII. Freedom of movement_and expulsion of aliens (articles 12 and 13) 


(a) Please clarify the provisions governing the expulsion of aliens. How is the right of aliens 
to appeal against an expulsion order ensured in practice and does such appeal have suspensive 
effects? 


(b) Are there any differences among the »vinces in the legislation of the rules regarding 
freedom of movement and expulsion of alieus? 


VIII. Freedom of association (article 22) 


Please comment on the legislation in force in the Provinces of Ontario, Nova Scotia and Prince 
Edward Island which appears to establish a trade union monopoly contrary to paragraph 3 of 
article 22 of the Covenant. 


IX. Protection of family and children (articles 23 and 24) 


(a) Have all discrimination between spouses and all differences in the status and rights 
between children born in or out of wedlock been eliminated under the various federal, provincial 
and territorial laws? 


(b) Has there been any further development of case law since the submission of the second 
periodic report confirming that discrimination on the grounds of marital and family status is 
prohibited under section 15 of the Canadian Charter of Rights and Freedoms? (See paragraph 
105 of the second periodic report.) 


>, Rights of persons belonging to minorities (article 27) 


(a) What factors and difficulties, if any, exist with respect to the implementation and 
enjoyment of the rights under article 27 of the Covenant. 


(b) | With reference to paragraph 63 of the third periodic report, please comment further on the 
content of the self-government proposals being negotiated with Indian communities and the 
current prospects for a successful outcome of those negotiations. 


(c) How many members of Indian minority groups have been elected to the Senate or the 
House of Commons? 


(d) What legislative measures are envisaged by the Canadian Government for making progress 
in the "recognition of linguistic rights"? (See paragraph 59 of the third periodic report.) 
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ANNEX 3 


MEMBERSHIP OF THE HUMAN RIGHTS COMMITTEE 


1. There shall be established a Human Rights Committee (hereafter referred to 
in the present Covenant as the Committee). It shall consist of eighteen members 
and shall carry out the functions hereinafter provided. 


2. The Committee shall be composed of nationals of the States Parties to the 
present Covenant who shall be persons of high moral character and recognized 
competence in the field of human rights, consideration being given to the 
usefulness of the participation of some persons having legal experience. 


3. The members of the Committee shall be elected and shall serve in their 


personal capacity. 


(International Covenant on Civil and Political Rights, Article 28) 


Membership 


were reviewed: 


Name of member 


The following persons were serving on the Human Rights Committee when Canada’s second and third reports 


Country of nationality 


Mr. Francisco José AGUILAR URBINA** Costa Rica 
Mr. Nisuke ANDO*** Japan 
Miss Christine CHANET*** France 
Mr. Joseph A.L. COORAY* Sri Lanka 
Mr. Vojin DIMITRUJEVIC*** Yugoslavia 
Mr. Omran EL SHAFEI*** Egypt 
Mr. Janos FODOR** Hungary 
Mrs. Rosalyn HIGGINS** United Kingdom of Great Britain and Northern Ireland 
Mr. Rajsoomer LALLAH** Mauritius 
Mr. Andreas V. MAVROMMATIS** Cyprus 
Mr. Joseph A. MOMMERSTEEG* Netherlands 
Mr. Rein A. MYULLERSON** Union of Soviet Socialist Republics 
Mr. Birame NDIAYE*** Senegal 
Mr. Fausto POCAR** Italy 
Mr. Julio PRADO VALLEJO*** Ecuador 
Mr. Alejandro SERRANO CALDERA** Nicaragua 
Mr. S. Amos WAKO** Kenya 
Mr. Bertil WENNERGREN*** Sweden 
* Term expired on December 31, 1990. 
te Term expires on December 31, 1992. 


ae Term expired on December 31, 1990. Reelected for another 4 year term starting on 
January 1, 1991. Two new members started serving on January 1, 1990: Mr. Kurt Herndl 
from Austria and Mr. Waleed M. Sadi from Jordan. 


Functions 


The Committee studies the reports submitted by States Parties to the Covenant, and considers communications 


from individuals claiming to be victims of violations by a State Party to the Covenant and Optional Protocol of any 


of the rights set forth in the Covenant. 


The Committee may also consider communications from a State Party concerning another State Party, when the 


two partics have recognized the competence of the Committee in this respect under Article 41 of the Covenant. 


Covenant. 


The Committee drafts general comments expressing its views on the interpretation of the provisions of the 
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political rights GENERAL 


CCPR/C/SR.1010 
26 October 1990 


Original: ENGLISH 


HUMAN RIGHTS COMMITTEE 
Fortieth session 
SUMMARY RECORD OF THE 1010th MEETING 


Held at the Palais des Nations, Geneva, 
on Tuesday, 23 October 1990, at 10 a.m. 


Chairman: Mr. LALLAH 
CONTENTS 
Consideration of reports submitted by States parties under article 40 of the 


Covenant 


Canada 
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This record is subject to correction. 


Corrections should be submitted in one of the working languages. They 
should be set forth in a memorandum and also incorporated in a copy of the 
record. They should be sent within one week of the date of this document to ™ 
the Official Records Editing Section, room E.4108, Palais des Nations, Geneva. 


Any corrections to the records of the public meetings of the Committee at 


this session will be consolidated in a single corrigendum, to be issued 
shortly after the end of the session. 
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The meeting was called to order at 10.15 a.m. 
CONSIDERATION OF REPORTS SUBMITTED BY STATES PARTIES UNDER ARTICLE 40 OF THE 
COVENANT (agenda item 4) 


2 


CCPR/C/64/Add.1) 


(CCPR/C/51/Add.1 and 


2. Mr. SHANNON (Canada), introducing the second and third periodic reports 
of Canada (CCPR/C/51/Add.1 and CCPR/C/64/Add.1), stressed the importance of 
the International Covenant on Civil and Political Rights in delineating basic 
human rights values and the Committee's contribution in interpreting those 
values. Canada treated its obligations under the Covenant very seriously, 
using it as a guide in the development of domestic laws, administrative 
procedures and judicial interpretation. 


3s Under the Canadian Constitution, legislative authority for the 
implementation of the Covenant's various provisions was shared between the 
Federal, provincial and territorial Governments. Thus, extensive 
consultations had been necessary between all levels of government prior to 
Canada's accession to the Covenant and meetings continued to be held regularly 
in order to facilitate compliance with its provisions. Canadian delegations 
generally included provincial representatives so as to promote a first-hand 
dialogue on aspects of the Covenant which fell within provincial legislative 
authority. 


4. The Canadian Charter of Rights and Freedoms, federal and provincial Human 
Rights Acts, and other legislation guaranteed and protected the fundamental 
values delineated in international human rights instruments, including the 
Covenant. Moreover, Canada had put into place the necessary mechanisms to 
ensure that those values were upheld. Canadians had effective domestic 
remedies for the assertion of the rights and freedoms reflected in the 
Covenant, and a substantial volume of litigation had taken place under the 
Charter of Rights and Freedoms. Since the adoption of the Charter in 1982, 
there had been no fewer than 10,000 court cases jin which the Charter had been 
invoked and several thousand judicial decisions. 


5. Canada also had a vigorously independent and impartial judiciary, 
unrestricted access to the courts, and financial assistance programmes for 
persons or groups involved in various forms of litigation before the courts. 
Supplemental. complaints procedures were also available in the form of federal, 
provincial and territorial human rights commissions and police commissions. 
The Optional Protocol to the Covenant provided yet another form of recourse. 


6. The Meech Lake Accord had not been ratified by the requisite number of 
provinces and therefore the process of constitutional reform was currently 
stalled. However, the commitment to that reform remained and initiatives to 
encourage a national dialogue on that fundamental issue were currently under 
consideration. 
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ie Recent government inquiries and jurisprudence had resulted in the 
adoption of strong anti-discrimination measures, particularly in areas where 
discrimination or unfairness was reflected in subtle or indirect ways. One 
example was the Supreme Court of Canada's judgement in Alberta Human Rights 
Commission versus Central Alberta Dairy Pool, rendered on 13 September 1990, a 
case concerning the legality of adverse-effect, or systemic, discrimination, 
in other words an apparently neutral rule which had the unintended effect of 
disadvantaging a person or group. The Court had held that where a neutral 
rule resulted in adverse-effect discrimination, an employer was obliged to 
take steps to accommodate the employee adversely affected, except where that 
would cost the employer undue hardship. In the particular circumstances of 
that case, the Court had ruled that the employer was obliged to accommodate 
the complainant who, as a member of the World-Wide Church of God, could not 
work on certain days of the year. 


8. In its decision on that case, the Supreme Court of Canada had also stated 
that its previous judgement in Bhinder v. Canadian National Railways had been 
incorrect in so far as it related to adverse-effect discrimination. 

Mr. Bhinder had subsequently submitted a communication under the Optional 
Protocol. In the Bhinder case, the Supreme Court of Canada had ruled that a 
Sikh, who was required by his faith to wear a turban, could be fired for 
refusing to wear a hard hat on the job site as prescribed by safety 
regulations. In the Alberta Dairy Pool case, the Supreme Court had said that 
in cases like the Bhinder case, an employer must accommodate an employee who 
was adversely affected, unless it caused the employer undue hardship. 


9. A review of the impact of the Alberta Dairy Pool decision was currently 
under way and various measures consistent with that approach had already been 
taken. The Federal Government had recently amended the regulations governing 
the Royal Canadian Mounted Police (RCMP) to exempt on the ground of religious 
belief an officer from wearing any part of what was called the "significant 
uniform" of the force. That amendment permitted a practising Sikh to wear a 
turban instead of the required uniform headgear. 


10. A second instance in which stronger anti-discrimination measures had been 
taken was the report of the Royal Commission on the Donald Marshall Jr. 
Prosecution Inquiry. The Royal Commission had been established by the 
Province of Nova Scotia in October 1986 to inquire into the circumstances that 
had led to the wrongful murder conviction of Donald Marshall Jr., a Micmac 
Indian. Mr. Marshall had spent 11 years in prison until 1982, when his case 
had been reopened. He had subsequently been acquitted. The Royal 
Commission's report had clearly indicated the need to re-examine the impact of 
the criminal justice system on indigenous people and visible minorities, and 
the need to improve the fairness of the criminal justice system for those 
groups. 


11. The Royal Commission had made 82 recommendations, each of which had been 
addressed by the Federal and provincial Governments. In addition to the sum 
of money he had already received for his wrongful conviction, substantial 
compensation had been awarded to Mr. Marshall and his parents. Of particular 
importance were measures that had been taken in the context of the criminal 
justice system to prevent such events from recurring. Those measures 
included: the establishment of a regular forum, between the Federal 
Government, the Government of Nova Scotia and native associations, for 
consultations on aboriginal criminal justice issues and other issues of common 
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concern; the establishment of a national recruiting team to increase the 
representation in the RCMP of indigenous people and visible minorities; and 
the development of educational programmes for judges, police and lawyers to 
encourage sensitivity to minority concerns. 


12. In addition, the Government of Nova Scotia had appointed a Director of 
Public Prosecutions to ensure that all Nova Scotians, regardless of influence, 
race, gender or political affiliation, were dealt with fairly. A Court 
Structure Task Force had also been established to make the court system more 
accessible, understandable and efficient, as well as a Task Force on Municipal 
Police Training. 


13. In Ontario, a reassessment of the policing system had also taken place, 
although as a result of different events. In June 1990, the Government of 
Ontario had passed an Act to revise the Police Act and amend the law relating 
to police services. That Act required increased minimum educational standards 
for police officer candidates and "affirmative action" plans to hire women, 
members of racial minorities, persons with disabilities and aboriginals. It 
had also established a mandatory system for dealing with public complaints and 
a special investigation wit of the Ministry of the Solicitor General to 
investigate police conduct and lay charges where appropriate. 


14. In Quebec, an Act respecting Police Organization and Amending the Police 
Act and Various Legislation had been passed on 23 December 1988. That Act 
provided a code of ethics for all police officers and established a 
Commissioner of Police Ethics. It also provided for ethics committees, police 
training mechanisms and a Tribunal of Police Ethics, which acted as a Board of 
Appeal. 


15. In addition, the National Assembly of Quebec had adopted in 1989 a law 
modifying an Act to Amend the Charter of Human Rights and Freedoms concerning 
the Commission and Establishing the Tribunal des Droits de Ja Personne. That 
law permitted the Human Rights Commission to bring to the Tribunal those cases 
that had not been settled amicably or by arbitration. Judgements of that 
Tribunal were final. 


16. Recent well-publicized events at Oka, Quebec, involving Mohawk Indians 
had underlined the critical importance of addressing aboriginal issues in 
Canada effectively and in an open and constructive manner. The Oka situation 
had a long and complex history which he had recently outlined at a meeting of 
the United Nations Working Group on Indigenous Populations (WGIP). There had 
been many efforts to find a negotiated peaceful solution. By 8 August 1990, 
the Federal Government had purchased the land which had originally been at 
issue and reiterated its readiness to address the legitimate concerns of 
Mohawks at Oka and Kahnawake, once normal conditions had been restored. 


17. On 29 August 1990, the first barricades had come down following an 
agreement between the Canadian forces and Mohawks at Kahnawake. By 

26 September 1990, the temaining group of armed warriors at Oka had decided to 
lay down their weapons and place themselves in the custody of the military. 
Charges had been laid and were proceeding in the ordinary courts. Discussions 
had subsequently started between the Federal Government, the Government of 
Quebec and Mohawks at Kanesatake to deal with the transfer of land, 
unification of the community, and social and economic considerations. 
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18. Canada on its own initiative had maintained regular contact with the 
Chairman of the Sub-Commission on Prevention of Discrimination and Protection 
of Minorities, the Chairman of the WGIP and the Under-Secretary-—General 
regarding the situation at Oka, Kanesatake and Kahnawake. The Chairman of the 
Sub—Commission had indicated that by taking that initiative Canada had set a 
precedent that should be followed by others. 


19. For the residents of those communities, both native and non-native, and 
for Canadian society as a whole, the experience had been difficult and had 
created hardships. It had demonstrated the threat that violence could pose 
for fundamental rights, but it had also shown the ability of Canadian 
institutions to meet such a test of human rights and to bring about a peaceful 
solution. 


20. Important indigenous issues clearly needed to be resolved in Canada. The 
Prime Minister, on 25 September 1990, had announced a government strategy to 
preserve the special place of indigenous peoples, based on the aboriginal and 
treaty rights contained in the Canadian Constitution. That strategy was based 
on four main pillars, namely, the acceleration of land-claims settlements, the 
improvement of economic and social conditions on reserves, legislative changes 
regarding the relationship between aboriginal peoples and governments, and 
concerns of Canada's aboriginal peoples in contemporary Canadian life. 


21. Several long-standing initiatives concerning indigenous peoples were 
under way. Following a decision by the Committee in the Lovelace case, the 
Indian Act had been amended to remove discriminatory provisions. Since 1985, 
the Canadian Government had pursued a policy of aboriginal self-government. 
Negotiations involving legislative changes were being conducted with a number 
of communities and other initiatives were being taken to increase community 
control and local decision-making. Progress had been made in the area of 
comprehensive land claims. 


22. Significant developments in respect of aboriginal issues had also taken 
place on the judicial front. In the case of R. v. Sparrow, the Supreme Court 
of Canada had clarified the meaning and application of section 35 of the 
Constitution Act, 1982, which recognized and affirmed existing aboriginal and 
treaty rights. The Court had stated that those rights must be interpreted in 
a liberal fashion and had imposed strict requirements on governments in 
respect of regulatory measures which might affect the exercise of aboriginal 
rights. On fishing, which had been the subject matter of that case, the Court 
had stated that after conservation and resource management concerns had been 
addressed, first priority must be given to indigenous food fishing and fishing 
for aboriginal ceremonial purposes. 


23. On 22 September 1988, the Prime Minister had outlined the contents of an 
Agreement to provide redress to Canadians of Japanese ancestry for injustices 
they had suffered during and after the Second World War. As symbolic redress 
for those injustices, $21,000 was being given to each individual who, during 
that period, had been subjected to internment, relocation, deportation, loss 
of property or otherwise deprived of the full enjoyment of fundamental rights 
and freedoms. As of 31 March 1990, the Government had received approximately 
18,000 applications for individual redress and had processed 15,000 of them. 
In addition, $12 million had been given by the Federal Government to the 
Japanese Canadian community, through the National Association of Japanese 
Canadians, to undertake activities or programmes that contributed to the 
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well-being of the community or promoted human rights. Other initiatives 
included the granting of Canadian citizenship to persons of Japanese ancestry 
still living who had been expelled from Canada or had had their citizenship 
revoked during the Second World War. 


24. In connection with the Japanese Canadian Redress Agreement, legislation 
had also been adopted to establish a Canadian Race Relations Foundation, with 
a $24 million endowment. The purpose of that Foundation was to serve as a 
national resource for community groups, researchers and the general public in 
order to further understanding of racism and racial discrimination in Canadian 


society and to develop effective policies and programmes in the area of race 
relations. 


25. On 1 January 1989, changes to the Immigration Act had entered into force, 
thereby establishing a new system for the determination of refugee claims made 
under the United Nations Convention relating to the Status of Refugees. An 
important feature of that new system was its essentially non-adversarial 
character, which encouraged claimants fully to submit the facts in support of 
their claim. While that legislation was still in its infancy, his Government 
was satisfied that it met the standards of the Convention and the Covenant. 


26. The Canadian Charter of Rights and Freedoms had been significantly 
influenced by and in many ways reflected the Covenant. The Supreme Court of 
Canada had itself emphasized that point in its judgements. Section 15 of the 
Charter guaranteed the right of equality and the right to the equal protection 
and equal benefit of the law without discrimination and, in particular, 
without discrimination based on race, national or ethnic origin, colour, 
religion, sex, age or mental or physical disability. On 2 February 1989, the 
Supreme Court had handed down its first major decision on the interpretation 
of that section. A British subject permanently resident in Canada, 

Mr. Andrews, had been denied admission to the British Columbia bar by virtue 
of a law which had made Canadian citizenship a prerequisite. The Supreme 
Court had held that prerequisite to be discriminatory, and in that and 
subsequent cases had developed a number of important principles regarding the 
interpretation of the Charter's guarantee of equality. First, the Court had 
held that the guarantee against discrimination had not been restricted to the 
grounds expressly enumerated in section 15, but could encompass any ground 
that involved a personal characteristic and was analogous to the enumerated 
grounds. Therefore, in the Andrews case, the Court had held that citizenship, 
a non-enumerated ground, was a prohibited basis of discrimination. The Court 
had also said that section 15 prohibited discrimination even where there was 
no intent to discriminate, such as in the case of systemic discrimination. 
That important decision confirmed a constitutional entitlement to equality 
that was as broad in its scope and application as article 26 of the Covenant. 


27. Freedom of religion was also guaranteed in the Charter in section Cd) 
The Supreme Court had said that that freedom meant more than just the absence 
of coercion and constraint, and the right to manifest beliefs and practices. 
Freedom of religion meant that, subject to certain necessary limitations, no 
one was to be forced to act in a way contrary to his or her beliefs or 
conscience. Thus, the federal Lord's Day Act, which had precluded stores from 
opening on Sundays and had been explicitly based on the tenets of the 
Christian faith, had been struck down as contrary to the guarantee of freedom 
of religion. 
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28. His Government had established a unique $13 million Court Challenges 
Programme to promote human rights by clarifying equality rights and language 
rights as guaranteed in the Canadian Constitution. The Programme, which had 
an annual budget of $2,750,000, provided financial assistance to disadvantaged 
groups and persons who wished to challenge government policies, practices and 
legislation that might be contrary to the Charter's guarantee of equality or 
minority language rights. The administration of the Programme had been 
entrusted to the Human Rights Research and Education Centre of the University 
of Ottawa, which made funding decisions on an independent basis. The 
Programme, which had been renewed the previous spring for another five-year 
period, reflected the Government's strong belief in supporting and fully 
defining those important rights. 


29. In conclusion, he wished to underline the seriousness with which his 
Government assumed its obligations under the Covenant. Significant efforts 
were made to inform the Canadian public about Canada's international 
commitments. Its reports to international monitoring bodies, such as the 
Committee, were published and distributed throughout the country. 


Li ej : aacs . 
thi (CCPR/C/51/Add.1 and 
CCPR/C/64/Add.1) 


30. The CHAIRMAN thanked the representative of Canada for his introduction 
and for his review of developments in many important fields since the 
submission of Canada's third periodic report. He invited the representative 
of Canada to respond to section I of the list of issues. 

I. Ww Vv 


i W 
implemented (article 2 (2) and (3)) 


31. Mr. SHANNON (Canada), responding to question (a) concerning the current 
situation in respect of the 1987 Constitutional Accord relating to Quebec, 
said that that Accord had not entered into force because it had not been 
ratified by all the provinces within the time-limit fixed by the 
Constitution. The process of constitutional reform had thus been stalled, but 
commitment to that reform remained and initiatives to encourage national 
dialogue on that issue were under consideration. The future of Canada's 
constitutional development concerned all Canadians, who counted on their 
Government to create the kind of broad national consensus that would permit 
further evolution. The situation in that respect would have to be assessed 
over the coming years and further information provided to the Committee at a 
future date. 


32. In response to question (b), he said that there had been no further 
progress since submission of the third report in the effort to reach agreement 
on providing a constitutional basis for self-government by aboriginal groups. 
The first amendment to Canada's new Constitution had arisen out of a series of 
constitutional conferences on aboriginal matters, where self-government had 
been the dominant issue. Unfortunately, the proposals put forward for 
constitutional recognition of the right of aboriginal self-government within 
the context of the Canadian Federation had not attracted sufficient support to 
result in a constitutional amendment. On 3 June 1987, his Government had 
signed the Meech Lake Accord, which provided that aboriginal rights would not 
be affected by the distinct society clause. The companion constitutional 


CCPR/C/SR.1010 
page 8 


resolution of 9 June 1990 provided for a separate constitutional process on 
matters of interest to aboriginal people. While the failure of the Meech Lake 
Accord had stalled progress on constitutional reform, the Federal Government 
remained firmly committed to bringing about aboriginal self-government. It 
intended to work with aboriginal people within the existing constitutional 
framework in order to realize their aspirations for more autonomy and control 
over matters affecting their lives. 


33. In reply to question (c) on the respective roles of regular courts, 
ombudsmen, the Canadian Human Rights Commission and Human Rights Tribunals in 
responding to human rights complaints, he said that the Canadian courts had 
broad authority under the Canadian Charter of Rights and Freedoms to provide a 
remedy to any person whose rights had been infringed. Pursuant to section 24 
of the Charter, the courts had the authority to provide any remedy they 
considered just and appropriate. In civil cases, that authority extended to 
granting a declaration of invalidity of laws and to providing injunctions or 
other orders prohibiting or requiring action by other courts or government 
authorities. 


34. In the context of equality rights, the courts had the authority to extend 
government benefit programmes to non-eligible persons, which raised very 
difficult questions about the respective responsibilities of different 
branches of Government. However, significant questions concerning the 
remedial authority of the court remained to be resolved in future cases and 
further dialogue with the Committee would be needed as the law evolved. 


35. In criminal law, the courts had the authority, under section 24, to 
refuse to admit evidence that might have been obtained in connection with an 
infringement of the Charter. They could dismiss charges that might have been 
initiated or they could quash a conviction in any case where a violation of 
the Charter might be found. Under section 52 of the Constitutional Act of 
1982, any law that was inconsistent with the Constitution, including the 
Charter, was without force or effect. Pursuant to section 32 of the Charter, 
the constitutional protection of human rights was restricted to government 
actions and therefore to disputes between private parties and the State. For 
protection as between private parties, other remedies were available. Under 
the Canadian Human Rights Act, any individual or group who had reasonable 
grounds to believe that a person had engaged or was engaging in discrimination 
contrary to the Act might file a complaint of discrimination with the Canadian 
Human Rights Commission. Although its members were appointed by the 
Government, the Commission operated on an independent basis. It appointed an 
investigator from among its staff to inquire into any given complaint. The 
investigator reported back to the Commission, which might dismiss the 
complaint, appoint a conciliator or refer the complaint to a Human Rights 
Tribunal. The Commission thus operated at that stage of the proceedings as an 
investigative and screening body. 


36. Once the Commission decided to refer a case to a Human Rights Tribunal, 
the case must be heard by a Tribunal. It was the President of the Human 
Rights Tribunal Panel, an independent official, who selected the members of 
the Tribunal that was to hear a specific case for the Panel. The purpose of 
having a separate official to select the members of each Tribunal was to 
ensure its independence and impartiality. 
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37. The Human Rights Tribunal adjudicated the complaint of discrimination. 

It functioned in much the same way as a court, although its: rules were rather 
more informal. The Tribunal usually held a public hearing at which the 
complainant and the alleged discriminator presented witnesses and evidence. 
The Canadian Human Rights Commission was entitled to appear before the 
Tribunal and was required to adopt such a position as, in its opinion, was in 
the public interest. In practice, the Commission usually carried the case of 
the complainant and made representations on his behalf. After the hearing, 
the Tribunal might order a variety of remedies, including cease and desist 
orders, compensation, reinstatement, and the adoption of new policies and 
practices. Tribunal orders could be registered in the Federal Court of Canada 
and were then enforceable as a court order. Non-compliance with such an order 
was punishable as contempt of court. Tribunal decisions could be reviewed 
through an application to the Federal Court of Appeal, which could uphold, 
overrule or change them. Decisions of the Federal Court of Appeal could be 
appealed against to the Supreme Court of Canada. Decisions of the Human 
Rights Commission to dismiss a complaint or refer it to a Human Rights 
Tribunal could also be challenged on limited grounds in the Federal Court of 
Canada. 


38. In answer to question (d) concerning follow-up action on views adopted by 
the Committee under the Optional Protocol, his Government believed that it had 
taken effective action in integrating into domestic policy the views that the 
Committee had adopted under the Optional Protocol. A prime example had been 
the Government's response to the views of the Committee in the Lovelace case. 
After the Committee had decided that the provisions of the Indian Act, which 
deprived of Indian status any Indian woman who married a non-Indian, were 
discriminatory and conflicted with article 27 of the Covenant, the Government 
had amended that Act to provide for the granting or reinstatement of Indian 
status to such women and their children, as well as to other groups. Some 
76,000 persons had since acquired Indian status as a result of that 

amendment. That increase in the number of Indians was affecting current and 
future demands on budgets, programmes and services, and an evaluation of its 
consequences would soon be presented to the Canadian Parliament. 


39. In addition, following the May 1990 decision concerning the Lubicon Lake 
Band, the Minister of Indian and Northern Affairs had said that the findings 
of the Committee had confirmed the Canadian Government's opinion that it had 
an obligation to the Lubicons which must be settled. The Minister had further 
noted that the United Nations considered the Canadian Government's efforts at 
negotiation an appropriate remedy to meet that obligation. The Government's 
offer to the Band would grant it the disputed land, provide it with 

$45 million to meet the social and economic needs of the community, and allow 
it to continue to pursue its claims in the courts for additional financial 
compensation. The Lubicon leadership had so far refused that offer. In May 
and September 1990, private discussions had been held between representatives 
of the Canadian and Albertan Governments and the Band's solicitor concerning 
prospects for acceptance of the offer by the Lubicons and the possibility for 
arbitration on outstanding issues. The Governments were awaiting a response 
from the Band. 


40. The CHAIRMAN said that while the Committee would understand that, in 
accordance with previous practice, the replies to some questions might be 
reserved, it nevertheless hoped that the Canadian delegation would find it 
possible to answer all other questions which did not cause too much difficulty 
Or require consultation. 
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41. Ms. CHANET expressed appreciation for the information provided by Canada 
on its application of the Optional Protocol and on the Bhinder and Lovelace 
cases, which had led to legislative changes. Such information clearly 
demonstrated the way in which Canada viewed its obligations under the Covenant. 


42. Referring to paragraph 127 of the second periodic report 
(CCPR/C/51/Add.1), she was particularly concerned to know how being 
established by law, the Human Rights Tribunal Panel could be impartial and 
meet the requirements of article 14 of the Covenant. Who chose the president 
who would be responsible for selecting and appointing Tribunals to adjudicate 
human rights complaints? Given their composition and constitution, she 
doubted very much whether such Tribunals could meet the requirements of 
impartiality. 


43. In view of the statement that sections 66 and 67 of the Human Rights Act 
did not apply to Yukon and the Northwest Territories, she wondered whether 
that meant that people living in those Territories had no access to the 

Human Rights Commission and that human rights legislation did not apply to the 
Indians there. 


44. Mr. MAVROMMATIS said that the two Canadian reports were extremely 
satisfactory in that they contained a wealth of material, including 
information on recent decisions following the adoption of the Charter; the 
introductory statement too, added considerably to the written information and 
would greatly facilitate the Committee's work. The human rights seminar which 
had been held in Jume 1990 in Ottawa had been one of the most successful he 
had ever attended. It had been well organized and was an example to the 
organizers of subsequent seminars, particularly since it had been limited to 
one item which participants had been able to discuss in depth. 


45. Turning to the general information in the second report, he welcomed the 
adoption of the Canadian Charter of Rights and Freedoms but had been unable to 
understand why it was necessary for the Federal Minister of Justice to report 
on any inconsistencies between Canadian legislation and the Charter. Was it 
perhaps because of the general provision in section 52 of the Constitution Act 
of 1982, which rendered any law inconsistent with the Constitution, including 
the Charter, of no force and effect, as stated in paragraph 13 of the second 
report? It was surprising that no comparative study had been carried out 
before the adoption of the Charter or at least that the Charter itself 
contained no provision which brought existing laws into line with the Charter. 


46. As far as the implementation of article 1 was concerned, the very laconic 
sentence making up paragraph 12 was wnsatisfactory; much more information on 
both internal and external difficulties might have been expected. 


47. Lastly, he wondered why, with the exception of Newfoundland, political 
opinion was not one of the prohibited grounds for discriminatory treatment. 


48. Mr. AGUILAR URBINA said that the two Canadian reports provided an 
excellent and balanced outline of the legal situation concerning human rights 
in Canada, and the manner in which the law was applied. He endorsed the 
comment made by Mr. Mavrommatis regarding paragraph 12 in the second report 
(CCPR/5/51/Add.1) and suggested that more comprehensive information, 
particularly regarding the Oka situation, which had been touched upon in the 
introductory statement, should be provided. 
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49. Information was also lacking on the Human Rights Tribunal Panel referred 
to in paragraph 127 of the same report, and he wished to know to which State 
authority it was responsible, and whether its decisions were final and binding 
on public and private institutions as well as on individuals, or whether they 
could be appealed against, and, if so, to which higher authority? 


50. He also wondered whether or not the Canadian Human Rights Commission 
referred complaints to the Tribunal. Judging by the report, the latter 
appeared to be a preliminary body which referred complaints to a higher 
authority. He was also not clear about the relationship between the 
Commission and the Tribunal, and asked whether one was answerable to the 
other. In addition, could a decision not to set up a Tribunal be appealed 
against, and if so to which authority? Who appointed the Commission and to 
whom was it answerable? Who appointed the President of the Human Rights 
Tribunal Panel and could he be a member of a Tribunal as well? And how was 
the independence of the two bodies guaranteed? 


51. More information would also be welcome on the concept of reasonable 
accommodation referred to in paragraph 128 of the second report. 

Paragraphs 182-184 of the same report referred to the British Columbia Council 
of Human Rights, and the questions he had asked about the Canadian Human 
Rights Tribunal Panel applied equally to that Council. 


52. . The last sentence of paragraph 317 of the same report implied that there 
was legislation which infringed the Covenant. He wondered what legislation 
that was and what measures had been taken to redress the situation. 


53. Mr. MYULLERSON said that the Canadian report was one of the most thorough 
and comprehensive yet submitted and provided a full picture of the civil and 
political rights situation in Canada. It was also very valuable for the 
information it had included regarding legislation and judicial and 
administrative practices. He wondered, however, whether there was any 
conflict between federal and provincial legislation and, if so, how such 
conflict was settled. And why had article 33 been included in the Canadian 
Charter of Rights and Freedoms and might not its provisions lead to a breach 
of the Covenant? ; 


54. Lastly, the provisions of section 10 of Bill No. 178 of Quebec and the 
provisions of section 2 (b) and section 50 of the Constitutional Act 1982 also 
required clarification in the light of articles 3 and 10 of the Charter of 
Human Rights and Freedoms, given that the differences between those 
instruments could result in a breach of the Covenant. 


55. Mr. PRADO VALLEJO said that the two reports reflected Canada's concern to 
comply as fully as possible with the Committee's guidelines regarding the form 
and contents of reports. Canada was well known for providing sufficient 
guarantees for the proper recognition of human rights and for its protection 
and enforcement of those rights, and while the country clearly had some 
difficulties, it should be remembered that no country in the world was without 
its human rights problems, particularly where indigenous communities were 
concerned. 


56. Canada had two very good legislative instruments in its Charter of Rights 
and Freedoms and its Human Rights Act, but he wondered whether those 
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instruments were fully compatible in the light of the guarantees laid down in 
the Covenant and whether all the rights set forth in the Covenant had been 
included in them. 


57. He also wondered whether Canada had completed its consideration of the. 
question whether political belief should be added to prohibited grounds of 
discrimination, particularly in the light of article 2 of the Covenant. As 
that article prohibited discrimination on the grounds of political opinion, 
there was no justification for any discrimination in the legislation of States 
parties, which had a duty to harmonize their national legislation with the 
Covenant. 


58. Some clarification was also needed as to the status of provincial 
legislation vis-a-vis the Covenant and vis-a-vis the provisions contained in 
Canada's Human Rights Act and its Charter of Rights and Freedoms. Which 
provisions had precedence and how would a conflict be settled? Lastly, were 
there any differences between decisions taken pursuant to provincial or 
national norms. 


59. Mr. ANDO expressed appreciation for the frankness of the report and 
introductory statement. He had recently seen for himself how the differences 
in Canadian society made it very difficult for the country to comply with all 
international human rights standards. 


60. Like Mr. Myullerson, he was concerned about the relationship between 
federal and provincial legislation, although it appeared from the reports that 
almost all the articles of the Covenant were reflected in both provincial and 
federal legislation. If that were so, was there a procedure whereby a federal 
or provincial government body or individual could question the conformity of 
federal or provincial legislation with the Covenant, and would a decision be 
sufficient to annul the legislation or would a parliamentary amendment be 
required? 


61. Mr. COORAY associated himself with the views and questions put forward by 
previous speakers. The issue of self-government as referred to in 

paragraph 10 of the second periodic report and paragraph 63 of the third 
periodic report had not yet been raised. He wished to know to what extent the 
concept of aboriginal self-government included the right of aboriginal peoples 
to internal self-determination, including their right freely to choose their 
own domestic and political institutions and form of government, and freely to 
pursue their economic, social and cultural development, as referred to in 
article 35 of Canada's Charter of Rights and Freedoms. 


62. Mr. EL-SHAFEL welcomed the lucid introduction of the reports and 
particularly the updating of the review of constitutional and legal 
developments. A wide range of issues had been covered, demonstrating 
considerable progress, but the third report (CCPR/C/64/Add.1) would have been 
more informative and more useful to the Committee if it had referred to the 
difficulties encountered in ensuring the enjoyment of the rights enumerated in 
the Covenant by all persons under the jurisdiction of the federal and 
provincial authorities, including such vulnerable groups as the minorities, 
aboriginal peoples, aliens, refugees and prisoners. 
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63. While section 1 of the Charter of Rights of Freedoms provided for rights 
of all types, as enumerated in the Covenant, there were limitations on those 
rights at both the federal and provincial levels resulting in a conflict of 
interests. In such cases, therefore, he wondered who decided what was 
reasonable and justifiable and whether the limitations put the vulnerable 
groups at a disadvantage 


64. Mr. WENNERGREN commended the second and third periodic reports, which 
were helpful to the Committee in its efforts to understand the legal system in 
Canada. He expressed appreciation to the leader of the Canadian delegation 
for his comprehensive introductory statement. 


65. It was stated in paragraph 12 of the second periodic report that Canada 
subscribed to the principles set forth in article 1 of the Covenant, but under 
the heading "Provincial governments" there was nothing to show that all 
provinces and territories similarly subscribed to those principles. He asked 
whether there were any that did not, and if so in what respects. It appeared 
from the addendum to the initial report that there was no judicial or 
governmental body at the provincial, territorial or federal level with overall 
responsibility for protection of the rights and freedoms recognized under the 
Covenant, although reference was made to the courts, the departments of 
justice, health and welfare and labour, the human rights commissions and the 
Interdepartmental Committee on Human Rights. He would be interested to know 
whether there had been any further developments since the submission of the 
addendum to the initial report, and what the federal Government could do to 
overcome the difficulties if any province was unwilling to subscribe to all 
the principles of the Covenant. 


66. Mrs. HIGGINS also expressed appreciation to the leader of the Canadian 
delegation for his helpful introductory statement. While commending the 
detailed reports with their excellent references to the pertinent case law, as 
well as the annexes, she nevertheless shared the sense of disappointment at 
the failure to mention any problems encountered in certain areas. It would 
have been helpful for the Committee to learn of any such difficulties and of 
the Government's position in that regard. 


67. She had been unable fully to understand the answers to questions raised 
on section 33 of the Canadian Charter of Rights and Freedoms during the 
examination of the initial report. It had been suggested that that section 
was of little concern in practice since, the Quebec Charter of Human Rights 
and Freedoms for example, contained equivalent provisions to those in the 
Canadian Charter. If that was so, she was somewhat puzzled as to why the 
suspension provisions in the Canadian Charter had to be relied upon if what 
was being suspended was in any event part of the Quebec provisions. If 
section 33 was really a hidden derogation provision, there were some 
difficulties in that it had none of the qualifications for a derogation 
provision as to the subject matter of the articles being qualified with a 
prohibition. If, on the other hand, it was a case of failure generally to 
guarantee the rights in question, why was it still considered necessary? She 
would appreciate some elucidation on the role that section 33 was thought to 
play in the provision of human rights. 
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68. Mr. WAKO commended the Canadian representative on his extremely useful 
and informative introductory statement. The reports complied with the 
Committee's guidelines. He hoped that during the discussion it would be 
possible to go further into any difficulties experienced in implementing the 
rights provided for in the Covenant. 


69. He associated himself with the comments of previous speakers in relation 
to article 1 of the Covenant. The question of Indian indigenous commmities 
had been dealt with in both the second and third periodic reports under 
article 27 of the Covenant, but both reports went beyond that article to touch 
on economic development strategy and ways of enabling the indigenous 
communities to participate in the political and economic structures. He would 
like to know more about the question raised by Mr. Cooray concerning the 
extent of the internal self-government and self-determination proposals being 
negotiated with the 161 Indian commmities in March 1990, the total number of 
Indian commmities and the content of the proposals with respect to the human 
rights provisions under the Covenant. It had been asked who was responsible 
for tribes at the federal and provincial levels. He would also like to know 
more about responsibility for the self-government proposals being negotiated. 
Canada's experience in that connection might usefully be shared with other 
countries, and he would like to hear more about the relationship of article 27 
with article 1 in so far as Canada was concerned. He asked whether the 
indigenous communities in Canada were recognized as a people, and if not why 
not. He associated himself with other speakers' comments relating to 

article 33. 


70. Mr. LOW (Canada) said that it was somewhat difficult to group questions 
for an immediate response but he would provide answers to questions that could 
be dealt with at once and elaborate later on points requiring further 
explanation. 


71. Ms. Chanet had asked how the Human Rights Tribunal Panel could be 
impartial and independent. Information had also been sought on the 
relationship between the Panel and the Human Rights Commission. His 
Government had gone to some lengths to ensure the total impartiality and 
independence of the Human Rights Tribunals. The Human Rights Commission 
served as an initial investigation, conciliation and clarification mechanism 
in which the parties were given an opportunity to make submissions; the 
Commission then decided whether or not the case should be referred to a 
Tribunal. Once such a decision was made, the matter was in the hands of the 
Human Rights Tribunal Panel, whose Chairman was physically and economically 
separate from the Commission itself and was responsible for selecting from 
members of the Panel the people who would serve as members of the Tribunal or 
judges of the particular case. The President of the Panel might himself 
serve, but his duties were to arrange for the orderly transaction of the 
business of the Tribunals by the various members of the Panel. The Panels 
were selected on a case-by-case basis and were independent of the Human Rights 
Commission and the Government and, of course, of the complainant. 


72. A further question concerned the application of the Canadian Human Rights 
Act to Indian people. The relevant provision of that Act applied only to the 
Indian Act. Section 67 of the Human Rights Act stated that nothing in that 
Act affected any provision of the Indian Act or any provision made under or 
pursuant to that Act. It was concerned with the composition of Indian bands 
and action in that regard, but Indian people could clearly invoke the 
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jurisdiction of the Canadian Human Rights Commission and the Tribunal system. 
In a case decided upon in February 1990, when the complainants had claimed 
that they had been discriminated against by denial of access of their children 
to a particular school and that the discrimination was a matter of marital 
status or sex, the Tribunal had found that the complaint was valid and that 
the children should have been registered in the school concerned. 


73. A further question related to the powers of the Human Rights Tribunal 
Panel. Once a case was committed to a Tribunal, the latter had authority to 
give a binding decision as between the parties. Such decisions were subject 
to judicial review in the Federal Court of Appeal or, in the case of a 
single-person Tribunal, a review of the entire case could be held by a 
three-person Tribunal. If the Human Rights Commission decided not to refer a 
case to a Tribunal, that decision could be appealed against and was subject to 
judicial review again in the Federal Court of Appeal. The guarantee of 
independence of the Tribunals was a matter of concern to the legislature and 
arrangements had been made to dissociate the administration of the Tribunal 
and panel members from the Commission, which until recently had provided all 
the material support for the panel and selected the members of the Tribunal. 
The entire structure of the Tribunal process was under consideration as part 
of an ongoing overall review of the Canadian Human Rights Act. 


74. A question had been raised concerning the application of the Human Rights 
Act to the Yukon and Northwest Territories. That Act no longer applied to the 
Yukon, since that territory had adopted its own human rights code and arranged 
for people to refer complaints for decision in the territory. In the 
Northwest Territories, there was as yet no provincial legislation providing 
for the kind of remedies available under the Human Rights Act, which continued 
to apply to there. 


75, It had also been asked why it was necessary for the Minister of Justice 
to report to Parliament on legislative initiatives that might conflict with 
the Charter of Rights and Freedoms. All the legislation had in fact been 
reviewed and found to be in compliance with it. Review of the legislation was 
carried out on the basis of an understanding of the Charter, which was in a 
state of evolution and continuously being interpreted, so that the 
appreciation of its precise meaning and application evolved with time. There 
was therefore a continuing need to keep the legislation under review and that 
was being done intensively at all levels. The purpose of the report by the 
Minister of Justice was to prevent the Government of the day from bringing in 
legislation that the Minister of Justice deemed to be incompatible with the 
Charter. The Minister's position had to be made known to the House of Commons 
in such a case. Such reporting was also an obligation under the Canadian Bill 
of Rights. 


76. With regard to the Human Rights Act, the question of reasonable 
accommodation had been the subject of a recent decision by the Supreme Court. 
The Court had concluded that it was not sufficient simply to have a good 
reason for discriminating. In the case of Mr. Bhinder, in which there had 
been a reasonable explanation of the need to apply the hard-hat rule to a 
person whose religion required him to wear a turban, the Court had ruled that 
it was incumbent upon the employer or provider of goods and services to do 
everything possible to meet the person's particular problem by considering the 
possibility of employing him on similar terms and conditions in a different 
area of the work place, where a safety helmet was not required. Similarly, 
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the provider of goods and services in a more recent decision of the Supreme 
Court was required to see whether other arrangements could be made to enable 
the person concerned to be employed or to have access to goods and services 
available to other Canadians. The requirement to do everything possible to 
enable the person to participate in employment or access to goods and services 
must in such cases be subject to a balancing test to see whether it would 
cause undue hardship, cost or inconvenience to the employer. The Federal 
Government had therefore undertaken, in response to a parliamentary committee 
on equality rights in 1985, to add the concept of reasonable accommodation to 
the Canadian Human Rights Act. 


77. On the question of political or other opinions, the Federal Government 
had undertaken to consider whether or not the question of such opinions should 
be added to the Canadian Human Rights Act as a prohibited ground of 
discrimination. In the case of employment in the civil service, the federal 
public service and provincial public services, there was a well-defined and 
carefully protected safeguard against improper treatment of an employee of the 
State on grounds of political opinion. Under the Public Service Employment 
Act, public servants were prohibited from taking part in political activities 
but were employed exclusively on merit and without regard to political 
opinion. There were, however, some small politically-appointed staffs who 
were required to assist Ministers and were selected for their political 
capacity. In the province of Prince Edward Island, which had adopted 
protection against discrimination on the ground of political opinion, 
considerable difficulty had been experienced because the provincial court had 
been unable to understand how the provision could be applied. Reference had 
been made to the provincial Court of Appeal and subsequent to the Court's 
conclusion that it could not see how to apply the provision in the 
circumstances in question, the provincial Government had undertaken to 
consider the question further with a view to legislating, but the matter was 
still under consideration at the federal level. 


78. A number of questions had been raised concerning the legislative 
arrangements in Canada for implementing the obligations under the Covenant in 
the area of civil and political rights. Each level of government acting 
pursuant to its legislative authority was supreme, subject to the Canadian 
Charter of Rights and Freedoms and to cases in which there might be 
overlapping, for example, between the federal legislative authority in 
relation to the criminal law and criminal procedure, on the one hand, and the 
provincial legislative authority over the administration of justice, on the 
other. In the case of conflict in those areas, the federal law would be 
paramount. In the case of any conflict in the area of implementation of the 
Covenant between the federal and provincial legislative power, the federal 
legislation would similarly prevail. In Canada, international obligations and 
treaties that might affect private rights and obligations were not 
self—executing but required domestic legislative action in order to be given 
effect. Each level of government - federal and provincial - must therefore 
act to ensure the full implementation of all the rights guaranteed by the 
Covenant in order for those rights to have effect at the domestic level. As a 
consequence, both levels of government would have something to say about how 
they had acted to implement the obligations of the Covenant. 
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79. It was critically important to have continuing co-ordination and 
consultation among the various levels of government in order to ensure that 
the international obligations accepted by ratification of the Covenant would 
be implemented. Such implementation was not static. It was not enough simply 
to pass a statute or endow an administrative body with authority to implement 
the obligations of the Covenant. There had to be a continued development of 
understanding of the precise implications of the Charter obligations and their 
application to everyday situations, in which some guidance was received from 
the Committee in its commentaries on his Government's reports. In ratifying 
the Covenant, governments had assumed a political commitment to take the 
measures required to bring their laws and practices into conformity with that 
instrument. A committee of federal, provincial and territorial officials met 
twice yearly, as did the federal, provincial and territorial Ministers 
responsible for human rights, in order to supervise the implementation of 
Canada's obligations under the Covenant and the other human rights treaties it 
had ratified. 


80. When referring to political opinion, he had omitted to mention that 
section 15 of the Charter, which prohibited discrimination on a number of 
grounds, was not exhaustive or restricted in its protection to the grounds 
enumerated in that section. The Supreme Court of Canada had made that clear 
in a case concerning inequality on the basis of citizenship, which was not 
referred to in section 15. Thus, in an appropriate case where prejudice or 
pejorative discrimination could be established on political grounds, there 
might be a remedy pursuant to section 15. 


81. Mr. Prado Vallejo had asked whether all the rights enshrined in the 
Covenant were guaranteed in the Canadian Charter of Rights and Freedoms and 
the Canadian Bill of Rights. In fact, those two instruments did not guarantee 
all the rights enshrined in the Covenant, because the legislative process 
concerned was a very complicated one and it had been necessary to make a 
number of political and linguistic compromises. In some cases, such as that 
of section 15 of the Charter, the Canadian legislators had felt it necessary 
to enumerate all the rights to which the section referred where the equivalent 
article of the Covenant (art. 26) did not do so. Canada was reluctant to 
amend the Constitution itself which, it felt, laid down a minimum set of 
rights which governments could implement by a variety of other measures. 


82. Some members had commented on the "laconic™ account of Canada's 
implementation of article 1 of the Covenant. However, that issue had been 
adequately dealt with in Canada's initial report (CCPR/C/1/Add.43, Vols.I 

and II) and the supplementary information submitted with it 

(CCPR/C/1/Add.62). It was true that his Government could have updated the 
information provided in the early reports, and he would report that suggestion 
to his Government. He nevertheless felt that there were a number of other 
sources from which the Committee could have obtained the information requested. 


83. In reply to Mr. El-Shafei's question about section 1 of the Charter, he 
said that it was for the courts to decide whether it was permissible to limit 
the rights enshrined in the Charter. If an individual could demonstrate that 
the laws or actions of the Government infringed his rights under the Charter,~ 
then the Government was obliged to prove that such a restriction was 
compatible with section 1 of the Charter. Supreme Court rulings in such cases 
(e.g. the case of R. v. Oakes - see document CCPR/C/51/Add.1, para.8) had 
obliged the Government to prove, first, that its objective was important 
enough to justify interference with an individual's rights and freedoms, and 
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secondly, that the means used to achieve that objective infringed the 
individual's rights as little as possible, were clearly related to the 
achievement of the objective and did not have an unnecessarily harsh effect on 
the individual. 


84. The report gave several examples of the way in which section 1 of the 
Charter was invoked in the courts. In one case, a citizen had invoked 

section 1 in order to contest a court ruling that he should not disseminate 
propaganda, claiming that the ruling infringed his freedom of expression 
(CCPR/C/64/Add.1, para.5). The case, along with three others, was currently 
being considered by the Canadian Supreme Court, which was expected to reach a 
decision by the end of the year. In all cases where the Government sought to 
reconcile the rights of an individual with the rights of others or of society 
as a whole, it was the courts which decided whether it had acted appropriately. 


85. The CHAIRMAN noted that the representative of Canada had referred to the 
possibility of a "judicial review" by the Federal Court of Appeal of decisions 
of the Human Rights Tribunal Panel. Was that a judicial review in the 
technical sense, namely, a review of the legal issues involved, rather than a 
review of the substance of the case? 


86. Mr. LOW (Canada) said that a judicial review covered only the legal 
issues involved in a particular case. The only exception was a case which had 
been tried by a single-person Tribunal, which might subsequently be referred 
to a tribunal of three judges. Canada felt that such a procedure was 
justifiable because it was rapid and informal, and because the Human Rights 
Tribunal Panel was made up of very experienced lawyers. However, the 
procedure was currently under review and changes might be made. 


87. Mr. WAKO noted that one of the Canadian representatives, Mr. Lapierre, 
was described as the Director-General of the Citizens' Participation Branch of 
the Department of the Secretary of State. What was the "Citizens' 
Participation Branch" and what did it do? 


88. Mr. LAPIERRE (Canada) said that the Citizens' Participation Branch sought 
to protect the rights of the individual by helping federal, provisional and 
territorial governments to implement the international treaties to which 
Canada was a party, preparing for the ratification of new instruments, such as 
the Convention on the Rights of the Child, and supporting action by 
non-governmental organizations to promote a greater awareness of human rights; 
it was also responsible for the Court Challenges Programme. The Citizens’ 
Participation Branch also promoted voluntary action by private enterprises, 
charities, all levels of government and the federal ministries, and was 
responsible for exchange programmes for young people between the various 
Canadian provinces. 


II. State of emergency (article 4) 


89. Mr. SHANNON (Canada), referring to the question why the protections in 
section 4 (b) of the new Emergencies Act appeared to be restricted to Canadian 
citizens and permanent residents, said that section 4 (b) prohibited the 
detention of individuals on the basis of race, national or ethnic origin, 
colour, religion, sex, age, or mental or physical disability. The provision 
was intended to prevent the repetition of incidents which had occurred during 
the Second World War when Canadian citizens of Japanese descent had been 
detained solely on the grounds of their ethnic origin. However, section 4 (b) 
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was subject to the guarantees of the Canadian Charter of Human Rights and the 


Canadian Bill of Rights, and his Government therefore considered that it was 
consistent with article 4 (1) of the Covenant. 


90. Mr. PRADO VALLEJO asked whether the Emergencies Act had been invoked 
during the protests by indigenous groups in the summer of 1990 and, if so, 
whether it had been invoked in full or in part. The Act appeared to be 
confined to Canadian citizens or permanent residents; did it also apply to 
non-permanent residents? 


91. The second periodic report stated that, under the Emergencies Act, the 
adoption of emergency measures was subject to the Canadian Charter of Rights 
and Freedoms and the Canadian Bill of Rights, but not to the Covenant (see 
document CCPR/C/51/Add.1, para.16, and CCPR/C/64/Add.1, para.4). Were the 
relevant provisions of the Charter and the Bill consistent with article 4 of 
the Covenant? 


92. Mr. AGUILAR URBINA said it would seem from paragraph 9 of the second 
periodic report, that the non obstante clause provided for in section 33 of 
the Canadian Charter of Rights and Freedoms could be invoked to allow certain 
fundamental rights, including the right to life, to be disregarded. In what 
circumstances might the right to life be involved, what were the further 
implications of the non obstante clause, and how could such procedures be 
reconciled with article 4 of the Covenant? 


93. The representative of Canada had referred to the adoption of the 
Emergencies Act. However, during the protests by indigenous groups near 
Montreal in the summer of 1990, the Government had invoked not the Emergencies 
Act, but the National Defence Act. What were the relevant provisions of that 
Act, which rights had been suspended, and was. that suspension consistent with 
article 4 of the Covenant? 


94. Paragraph 229 of the second periodic report (CCPR/C/51/Add.1) referred to 
the extraordinary power of the Government of Manitoba Province to suspend 
various rights. What other extraordinary powers did the Government possess? 


95. Paragraph 230 of the second periodic report referred to the Defamation 
Act in Manitoba Province, which restricted an individual's ability to defame 
other persons. However, that implied that a right to defame others did exist 
in certain circumstances, which was not the case in most countries. He would 
welcome further information on that point. 


96. Paragraph 259 of the report referred to the Emergency Measures Act as it 
applied to Manitoba Province. Which rights could be suspended under Enats Act , 
and was the suspension always consistent with article 4 of the Covenant? 


97. Mr. DIMITRIJEVIC thanked the representatives of Canada for their detailed 
and well organized report; he particularly appreciated the many references to 
the decisions taken by Canada's courts. 


98. He shared Mr. Aguilar Urbina's concern about the non obstante clause 
provided for in section 33 of the Canadian Charter of Rights and Freedoms, 
which permitted infringements of fundamental rights in certain circumstances 
(see document CCPR/C/51/Add.1, para. 9). The strict guidelines laid down by 
the Quebec Court of Appeal, which were quoted in the report, did not fully 
reassure him, since some of the rights concerned - including the right to life 
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and the right to freedom of conscience - were ones which should not be 
suspended in any circumstances. Other rights could be suspended only after a 
state of emergency had been formally declared and notified to the 
Secretary-—General of the United Nations, a step which did not seem to be 
provided for in section 33. If Canada really intended section 33 to cover the 
suspension of non-derogable rights and the suspension of rights without a 
formal declaration of a state of emergency, it should have lodged a 
reservation to that effect on its accession to the Covenant. He would like to 
know if there had been any recent changes to the legislation governing the 
mon obstante clause, or any attempt to evaluate the extent to which section 33 
of the Charter complied with Canada's obligations under international 
instruments. 


99. Mr. NDIAYE said that the Emergencies Act prohibited detention on a number 
of named grounds (race, national or ethnic origin, colour, religion, sex, age 
or mental or physical disability). Were any other grounds accepted in 
practice? 


The meeting rose at J p.m. 
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The meeting was called to order at 3,15 p.m. 


CONSIDERATION OF REPORTS SUBMITTED BY STATES PARTIES UNDER ARTICLE 40 OF THE 
COVENANT (agenda item 4) (continued) 


SECOND AND THIRD PERIODIC REPORTS OF CANADA (CCPR/C/51/Add.1 and 
CCPR/C/64/Add.1) 


l. Mr, LOW (Canada), replying to questions regarding the events of the 
summer, said that the Emergencies Act had not been applied on that occasion: 
action had been taken under the National Defence Act, which authorized 
military intervention to assist the civil authority in restoring order. No 
rights, therefore, had been suspended and any individuals who considered that 
the police had infringed their basic rights had had access to the Canadian 
courts. 


2. In response to questions regarding the apparent limitation on some of the 
rights of Canadian citizens and permanent residents due to the Emergencies 
Act, he said that in Canada individuals who were neither Canadian citizens nor 
permanent residents could appeal under articles 9 and 15 of the Canadian 
Charter of Rights and Freedoms. 


33 In general terms Mr. Low understood the Committee's concern regarding the 
scope of article 33 of the Charter in respect of the right to life and the way 
in which that right could be suspended. Although it must be considered 
absolute, its possible future application also had to be borne in mind in such 
contexts as abortion, euthanasia, organ transplants, etc., which required 

’ careful thought and the adoption of a more finely balanced approach. The 
possibility of departures from the principle could therefore not be totally 
excluded, although that did not mean that they could be admissible in 
situations of the kind considered by the Committee. In conclusion, the 
concern expressed by the Committee would be drawn to the attention of the 
Canadian authorities. 


4. The CHAIRMAN invited the Canadian delegation to reply to the questions in 
section III of the list. 


“ITI. Nonqdé oa : 1; rts 2 (L) 
3 and 26) 


(a) Please clarify the references in section 6 of the Charter to 
‘mobility rights’ and why such rights are guaranteed only to Canadian 
citizens. (See para. 6 of the second periodic report.) 


(b) Did the recent review of the Canadian Human Rights Act give. 
rise to any proposals to amend federal legislation? (See para. 40 of the 
third periodic report.)" 


5. Mr. DUBOIS (Canada) said, with regard to "mobility rights", that, in 
accordance with a judgement by the Supreme Court of Canada, section 6 of the 
Canadian Charter applied to Canadian citizens and to permanent residents, 
whatever their nationality. The purpose of section 6 was to guarantee freedom 
of movement. ‘Mobility rights" were covered by general legislation which made 
no discrimination on the basis of province of origin and did not require 
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residence as a condition of eligibility for social services. Rights 
restricted to Canadian citizens concerned only one of the attributes of 
citizenship, namely the right to enter, stay in and/or leave Canada. 


6. In reply to question III (b), he said that the Government was currently 
undertaking a comprehensive review of the Canadian Human Rights Act: its 
scope, grounds for discrimination, the nature of the agencies responsible and 
the procedures to be applied. The review had not yet been completed, but the 
Minister of Justice had announced his intention to bring in amendments as soon 
as possible. 


re Ms. CHANET noted that article 67 of the Canadian Human Rights Act stated 
that the Act did not affect the Indian Act. She therefore asked whether 
Indians could invoke both the Human Rights Act and the Indian Act, given that 
the latter, which was extremely important in that it regulated the whole of 
their lives, made no mention of the rights declared in the Human Rights Act. 
If they could not, they would be at a disadvartage in relation to the rest of 
the Canadian population. 


8. On the question of mobility rights, Mrs. HIGGINS asked whether the right 
to leave a country, including one's own, which she was aware existed in 
practice in Canada, was laid down in the Constitution. 


9. Turning to the question of immigration and, specifically, article 26 of 
the Covenant, she said that, although the Covenant did not speak of the right 
to immigration or even the right to asylum, the general comments approved by 
the Committee (15 [27]) clearly showed that States parties had the obligation 
to guarantee the rights referred to in the Covenant to "all individuals within 
its territory and subject to its jurisdiction" and therefore, in principle, to 
asylum-seekers so placed. It was of course well known that Canada currently 
faced considerable problems in that connection, but the report was silent on 
the point and it would be good to be provided with more details on the matter. 


10. The problems confronting that State party where asylum-seekers were 
treated very generously and authorized to live on its territory but where, by 
reason of that very generosity, files accumulated and were examined only after 
long delays, raised the question of equality before the law and entitlement 
without any discrimination to the equal protection of the law, laid down in 
article 26 of the Covenant. It appeared that the Government periodically 
tried to establish priorities for processing cases, dealing first with people 
from regions where the situation was particularly difficult. In such cases 
the files were examined by special authorization of the Minister and not under 
the slower procedure laid down by the 1951 Convention relating to the Status 
of Refugees. The different procedure sometimes led to distinctions being made 
between individuals from the same country of origin, depending on when they 
had arrived in Canada. Thus, a Sri Lankan Tamil arriving in January 1989 
would have had his fate decided during the course of the year, because at the 
time his case had been considered high priority, while another Sri Lankan 
Tamil who had arrived earlier might still have a long time to wait. She 
further noted that the Immigration Department also gave priority to 
asylum-seekers from English-speaking countries, taking the view that their 
cases could be processed more quickly, which meant that files were not 
processed in order of arrival. While distinctions based on objective criteria 
could be permitted and the granting of priority to persons whose life was in 
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particular danger was perfectly admissible, that was not true in the case of 
priority accorded in consideration of the language -spoken by the asylum-seeker. 


Ll. Mr. DIMITRIJEVIC shared the concern expressed by Mrs. Higgins. In his 
opinion, an explanation of the backlog of cases under consideration, which was 
mainly accounted for by those seeking the right of asylum, should be required 
under the terms of article 26, since the right of asylum was not among the 
rights recognized by the Covenant. The Committee's position was that 

article 26 covered all the rights and advantages accorded to everyone, without 
discrimination, including foreigners. He would like the representative of 
Canada to give him confirmation, in regard to asylum-seekers and refugees, 
that measures or precautions were taken to avoid any discrimination on the 
grounds enumerated in article 26. 


12. Referring to the language situation in the country, he noted that the 
Canadian Charter of Rights and Freedoms referred mainly to English and French, 
the official languages of the country. However, according to article 22 of 
the Charter, other languages besides English and French retained some rights 
and privileges. He therefore asked what those rights and privileges were, 
what exactly was meant by "official language", and to what extent Indians 
could use their language to communicate with the authorities. It would also 
be interesting to know whether there were any newspapers, magazines or books 
published in languages other than English and French, and how many. 


13. Finally, Mr. Dimitrijevic said that in reading the reports of some 
non-governmental organizations he had been struck by the fact that in a 
country as vast as Canada there was only one penitentiary for women, which 
meant that all the female offenders in the country were placed in that 
establishment and some were consequently very far away from their usual place 
of residence. Since they might also belong to particular ethnic groups, that 
represented an additional hardship to which men were not subjected, and 
constituted discrimination against the women. What was the exact position? 


14. Mr. EL SHAFEI observing that the list of measures taken to guarantee 
non-discrimination was not exhaustive, asked whether any additions had been 
made to those measures as a result of judicial decisions or legislation, and 
to what other rights they had been extended. 


15. With regard to paragraph 36 of the third periodic report, which referred 
to a case in which the Federal Court of Appeal had decided that provisions of 
the Unemployment Insurance Act discriminated on the basis of marital or family 
status and had held that the Canadian Human Rights Act had primacy over other 
federal legislation, he asked whether measures had been taken to amend the 
Unemployment Insurance Act so as to eliminate such discrimination. 


16. Mr. MAVROMMATIS said that the heavy backlog in considering the cases of 
asylum-seekers could in itself, in some cases, constitute cruel treatment. He 
was fully aware that Canada had a very generous policy with regard to refugees 
and the very fact that the number of accumulated files amounted to tens of 
thousands showed that it was considered a hospitable country. It was none the 
less the case that Canada certainly possessed the means to speed up the 
formalities and that, while taking measures to help refugees who were victims 
of torture, it should also consider the distress of genuine political refugees 
forced to wait a long time before being told whether they had been granted 
asylum. 
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17. In reply to the questions on the application of the Human Rights Act and 
the Indian Act, Mr, LOW (Canada) said that the former dealt exclusively with 
discrimination and was not concerned with the basic rights recognized by the 
Covenant. Article 67 of the Act should be interpreted in that context. If 
aboriginals could claim that they were victims of discrimination because of 
certain measures taken by the State, other Canadians could also complain of 
discrimination when advantages were accorded exclusively to Indians, as 
happened, for example, in the case of measures to assist with post-secondary 
education for aboriginals. The provisions of article 67 of the Human Rights 
Act were intended to prevent the special measures taken on behalf of Indians 
from being denounced as dsicriminatory because they did not apply to all 
Canadians. The Act was in any case currently undergoing a comprehensive 
review, on the completion of which the necessary changes would be made. 


18. With regard to the problem of refugees, it should first be noted that it 
was one to which the Canadian Government was paying very close attention. The 
1951 Convention relating to the Status of Refugees expressly imposed on States 
parties obligations with regard to not returning refugees. Moreover, detailed 
discussion was currently in progress at the HCR on the measures to be taken 
regarding persons who could not be considered as refugees under the terms of 
the 1951 Convention. He believed it necessary to maintain the position 
adopted in the Vienna Convention on the Law of Treaties, according to which 
the 1951 Convention and the Covenant must be considered jointly, since, 
although each of those instruments had its own special place, they 
complemented and reinforced each other. 


19. Concerning the backlog in examining cases, it should be borme in mind 
that the Canadian Government's position was complicated by the very large 
number of people already in Canada and seeking to remain, whether they were 
genuine political refugees or economic or other refugees who had fled from 
undoubtedly harsh conditions and deserved compassion. While he did not mean 
to imply that people in the latter category were responsible for the backlog, 
it must be recognized that the large number of cases slowed down a procedure 
in which each case was considered individually to determine whether the 
asylum-seeker met the required conditions for obtaining the status applied 
for. The number of admissions was high in Canada because of its flexibility 
in applying the criteria used for determining whether the conditions required 
by the 1951 Convention were met. The Government was doing its utmost to 
process quickly and without discrimination the cases of thousands of refugees 
who, for their part, were trying by all the means at their disposal to get 
themselves admitted or to prolong their stay in Canada. 


20. The Committee would recall that the concept of discrimination implicit in 
his general remarks on article 26 connoted a lack of rationality in the way in 
which decisions were taken by the authorities. He did not know the exact 
reason which had led the authorities to give priority to English-speaking 
immigrants; perhaps it was easier and quicker to deal with applications from 
people whose cases had been held up when a decision could be taken without 
recourse to the services of an interpreter. Actually, very few people came 
into that category. But in any case the Committee should not consider that 
the Government was exercising discrimination by proceeding in such a way, 
because it was in fact attempting to deal as fast and as effectively as 
possible with the situation of many people who were meanwhile living, working 
and in some cases receiving social welfare benefits in Canada. 
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21. In reply to the questions regarding official languages, he said that an 
Act of 1988 amending the 1969 legislation had added some constitutional 
guarantees in that area. "Official language" meant a language which allowed 
members of Canadian society to deal with the entire machinery of the State, 
including the judicial system, to receive services in the language of their 
choice and, for civil servants, also to work in the language of their choice. 
At the same time, the Government was committed to promoting the use by 
linguistic minorities of their own languages. With regard to indigenous 
languages, only the Northwest Territories had adopted legislation giving 
official language status not only to English and to French but also to six 
indigenous languages. 


22. On the question of the single federal penitentiary for women which had 
aroused Mr. Dimitrijevic's concern, he said that only women sentenced to more 
than two years' imprisonment were committed to a penitentiary. The others 
were held in one of the many establishments administered by the provinces. 

The Federal Government had very recently announced the forthcoming closure of 
the women's prison and the construction of about five regional establishments. 


23. As Mr. El Shafei had pointed out, the list of grounds of discrimination 
given in the Canadian Charter of Rights and Freedoms was not exhaustive; 
however, the Federal Government believed that article 15 of the Charter was 
sufficiently broad to cover any other grounds of discrimination not expressly 
mentioned. Moreover, case-law included several lower court decisions 
evidencing the recognition of other grounds of discrimination. 


24. With regard to the Unemployment Insurance Act, it had in fact been judged 
discriminatory by a Human Rights Tribunal. That judgement had been confirmed 
by the Federal Court of Appeal, which had ruled that the Tribunal had the 
power to order that the provision judged discriminatory should not be applied, 
even though the instrument concerned had been adopted by Parliament. Other 
provisions of the same Act had also been judged discriminatory and at the 
beginning of 1989 a bill had been tabled in Parliament to enable those flaws 

to be eliminated. Unfortunately, the bill was currently held up in the Senate. 


25. The CHAIRMAN invited the Canadian delegation to reply to the questions in 
section IV of the list of issues. 


“IV. Right to life (art 9) 


In light of the defeat in the House of Commons of a motion to 
reinstate capital punishment, are there any prospects for the early 
ratification by Canada of the Second Optional Protocol, aiming at the 
abolition of the death penalty?" 


26. Mr. DUBOIS (Canada) said that Canada had voted in favour of the adoption 
of the Second Optional Protocol at the General Assembly, seeing it as 
providing an option for States which might wish to accede to it. Capital 
punishment had been abolished in Canada, except for certain offences which 
came under the National Defence Act. The competent authorities were currently 
giving careful joint consideration to the Second Optional Protocol and the 
National Defence Act, with a view to possible accession. No decision had been 
taken to date. ; 
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27. Mrs MAVROMMATIS noted that the motion to reinstate capital punishment 

had indeed been defeated in Canada, but only by a very narrow majority. That 
reflected a trend which had been noted in a large number of countries. The 
Committee ought to have asked the Canadian delegation whether the Government 
intended to do away with the restrictions on the abolition of the death penalty 
which were based on considerations of national defence. - 


28. The CHAIRMAN invited the Canadian delegation to reply to each of the 
six questions in section V of the list of issues, which related to the liberty 
and security of the person (arts. 7, 9, 10 and 11): 


'"Y. (a) Please clarify the grounds for imposing an indeterminate 
sentence of detention and how the maximum length of such a sentence is 
related to the maximum fixed term established for a given offence under 
the Criminal Code. (See paras. 24 and 30 of the second periodic report. )" 


29. Mr. DUBOIS (Canada) said that the clause of the Criminal Code under which 
an interdeterminate sentence of detention was imposed on a person considered a 
"dangerous offender" applied only to persons found guilty of a serious personal 
injury offence. Moreover, the prosecution had to convince the court that the 
offence with which the accused was charged was part of a pattern of generally 
violent, aggressive or brutal behaviour or failure to control sexual impulses. 
It also had to be established that there was every probability of the incident 
being repeated. The Supreme Court of Canada had decided that the clause was 
compatible with the guarantees in the Canadian Charter of Rights and Freedoms 
against cruel and unusual treatment or punishment. 


'y, (b) Are there any maximum limits on the length of pre-trial 
detention? What is the average length of pre-trial detention and how 
much variation is there in this regard among the various provinces?" 


30. Mr. DUBOIS (Canada) said that the Charter of Rights and Freedoms 
guaranteed the individual a number of legal safeguards, particularly in 
article 11 (e), under which "({aJny person charged with an offence has the 
right not to be denied reasonable bail without just cause". The guarantee was 
supplemented by section 503 (1) of the Criminal Code, under which a detained 
person must be brought before a justice within 24 hours; if that was not 
possible, the detention must be authorized by a judicial decision as soon as 
possible. Judges were obliged to release an accused person whose detention 
could not be justified. If it was decided to detain the accused, a prosecutor 
or the accused could ask the judge to review the decision. Extremely strict 
time-limits for reviewing decisions were fixed in each case, to prevent 
arbitrary detention. If the judge considered that continued detention could 
not be justified he was obliged to order the release of the accused or issue 
directives for the trial to take place as soon as possible. Finally, the 
period of pre-trial detention was always deducted from the sentence. The 
average duration of pre-trial detention varied from province to province, 
ranging from an average of 3 days in Nova Scotia to 20 days in the 

Northwest Territories. : 


"y, (c) Please clarify the reference to ‘specified restrictions' on the 
right of detainees to apply for a writ of habeas corpus in Section 708 of 
the Criminal Code. (See para. 37 of the second periodic report.)" 
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31. Mr. DUBOIS (Canada) emphasized that the conditions for applying for a 
writ of habeas corpus in no way limited its effectiveness. The petitioner had 
first to prove that he actually was under detention ‘and secondly to establish 
probable grounds for his claim that his detention was illegal. A writ of 

could be applied for only on material grounds: the person 
concerned had to be in custody; mere restriction of freedom - for example, 
release on bail - gave no right to habeas corpus. Finally, the applicant 
could not demand an assessment of the evidence; the grounds for the 
application had to be an error or a total lack of evidence. 


'y, (d) With reference to paragraph 221 of the third periodic 
report, please clarify the current practice of the Yukon Government 
of incarcerating individuals who are unable to pay fines and whether 
there is any maximum limit to the length of such incarceration." 


32 SaeMr. DUBOIS (Canada) stated that, although it remained a statutory option, 
the incarceration of fine-defaulters was no longer imposed by the Yukon courts. 
The last such case had occurred in October 1989. The procedure had been 
abolished in practice because it was fundamentally unfair to certain racial 
and socio-economic groups, particularly aboriginals. The Government had tried 
to set up programmes for alternatives to incarceration in cases of payment 
default, but unfortunately the courts did not make sufficient use of those 
options. However, the Yukon courts set relatively long-term fine repayment 
conditions. 


yy, (e) At what age is a youthful offender considered to be a juvenile 
delinquent under Canadian law? Is there an age below which pre-trial 
detention is not authorized?" 


33. Mr. DUBOIS (Canada) said that juveniles between the ages of 12 and 18 
were dealt with by youth courts. They could be detained prior to trial on 

the same conditions as adults, i.e. if detention was necessary to ensure their 
attendance in court, or in the public interest, to protect society, or i 
there was a substantial likelihood that the accused might commit a criminal 
offence or interfere with the administration of justice. 


'y. (£) What is the proportion of indigenous persons to non-indigenous 
persons imprisoned in the Yukon and Northwest Territories?" 


34. Mr. DUBOIS (Canada) said that the percentage of aboriginals in the prison 
population of the Northwest Territories and the Yukon was around 45 per cent, 
but that figure should be seen in relation to the total indigenous population 
of those territories, which was far higher than in any other region of Canada. 


35. Mr. Dimitrijevic took the Chair. 


36. Mrs. HIGGINS noted with interest paragraph 29 of the second periodic 
report (CCPR/C/51/Add.1), which stated that the Supreme Court had broadly 
interpreted the term "detained" to include "any person who submits or 
acquiesces in a deprivation of liberty in compliance with a direction of a 
police officer, in circumstances where the person reasonably believes that no 
other choice but compliance is available. This, of course, includes arrest." 
She wondered whether that broad interpretation was actually applied in all 


cases, since she knew of a case concerning a person detained for questioning 
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on his entry into Canada which suggested that the word "detained" had, on the 
contrary, been interpreted more narrowly. It was a question of some 
importance since it raised the issue of whether paragraph l, article 10 of the 
Covenant would be applicable, for example, to arrested entry-seekers. At the 
same time, it would be useful to know whether police officers who had the 
power to arrest and detain at the point of entry were obliged to follow a code 
of conduct and whether there was a complaints mechanism open to individuals 
who claimed to be victims of arbitrary arrest. 


37. Mr. WENNERGREN, referring to paragraph 9 of the third periodic report 
(CCPR/C/64/Add.1) and article 7 of the Covenant, which laid down that no 
one should be subjected "without his free consent" to medical or scientific 
experimentation, asked for further details on the provisions governing the 
obligation to obtain a person's consent before subjecting him to medical 
experimentation. Must written consent be obtained or would "presumed" 
consent be acceptable? 


38. In some countries police officers were empowered to stop for questioning 
individuals who were, for example, causing a disturbance on the public 
thoroughfare and to keep them at the police station for several hours. If the 
procedure of detention at a police station existed in Canada, what guarantees 
were there to prevent abuse, was there any provision for compensation for 
arbitrary arrest, and did police officers empowered to take such action have 
precise instructions on how to conduct themselves? 


39. Mr. EL SHAFEI, returning to the question of the large number of refugees 
waiting for a decision on their fate, said he understood the undeniable 
difficulties facing the Canadian authorities, but felt impelled to add his 
voice to those of other members of the Committee who had called for the 
procedure to be speeded up. Leaving people in a state of insecurity and 
uncertainty, sometimes for several years, was a cause of distress in which 

it was difficult to acquiesce. 


40. Mr. WAKO, noting that according to article 10, paragraph 3, of the 
Covenant the essential aim of the penitentiary system was the reformation and 
social rehabilitation of prisoners, said that he saw nothing in Canadian law 
which corresponded to that aim. On the contrary, he felt that public safety 
was seen as the priority and he wondered whether in practice there might not 
be a conflict with article 10, paragraph chs 


41. Ms. CHANET was concerned about a provision of the Indian Act under 
which a school attendance officer could detain a child whom he had reasonable 
grounds for believing to be absent from school and take him to school using 
as much force as the circumstances required. She wondered whether such a 
provision could really apply to all children of school age, namely from 

six years of age, and under what conditions such measures would be taken. 


42. Mr. ANDO, coming back to the maximum duration of pre-trial detention, 
asked whether the interval of eight days at most between arrest and indictment 
held good for all the provinces and all the jurisdictions or whether it varied. 
He would also like to know the average duration of criminal proceedings. 


43. Mr. LOW (Canada), replying first to Ms. Chanet's question, said that he 
did not have to hand the information needed to describe under what conditions 
the measure she had referred to was carried out. In any case, he could give 
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her an assurance that the school attendance officers did not apprehend 
children as the provision she had quoted might lead one to suppose. All the 
same, it must be realized that the duty to ensure school attendance by all 
children was an important obligation laid upon States in a large number of 
international instruments. 


44. Moving on to Mr. Wennergren's question on medical research and the 
principle of consent, he said that the Canadian authorities were currently 
preparing reports on the human rights implications of several medical/legal 
issues; the reports would be studied at the next meeting of ministers 
responsible for human rights. One of the reports related to medical research 
on human beings. The Canadian Medical Research Council had adopted detailed 
guidelines for such research, which the Council of Europe had used as a model 
in drafting its own bioethical standards. 


45. The Canadian authorities attached great importance to the principle of 
consent, particularly informed consent, in other words where there was no risk 
of undue influence, given that doctors could put pressure on a patient to give 
his consent for experimentation to be carried out on him. Still, in the 
Government's opinion the standards were not wholly satisfactory and ought 

in particular to correspond more closely to the provisions of the Covenant; 
the whole issue would therefore be reviewed with the ministers concerned. 

No medical research performed on or in any way affecting a human being 

was authorized without the consent of the civil and, where necessary, 

penal authorities unless the person concerned gave his informed consent. 

In principle such consent was given in writing. So-called "presumed consent” 
was a kind of substitute consent in cases where a person was mentally 
incapable of giving his consent. A third party was then asked to do so in his 
name. 


46. Conveying a person to a police station and detaining him there 

for preventive purposes was not provided for in the national legislation. 
The conditions under which a person might be arrested were laid down in the 
Criminal Code. While a police officer was fully entitled to challenge a 
person caught in the act of committing a misdemeanour, assuming that it was 
a serious misdemeanour, or an indictable offence, that would not apply to 
minor incidents of, for example, causing 4 disturbance at night. In all 
cases, arrested persons were detained in strict compliance with the law and 
brought before a magistrate very quickly. The basic principle of the relevant 
legislation was that an arrested person should be released rather than 
detained. 


47. The eight-day time-limit stipulated by the Criminal Code, after which 
the detention order must be reviewed, was a federal obligation not subject 
to interpretations at provincial level. 


48. On the subject of the detention of persons seeking entry into Canada, 
a ruling by the Supreme Court of Canada in 1985 had confirmed that any 
individual who was physically on Canadian territory had access to the same 
rights as residents. 


49. The CHAIRMAN invited the Canadian delegation to reply to section VI of 
the list of issues to be taken up. 


oe 
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(a) With reference to paragraph 70 of the second periodic report 
please provide information concerning the guidelines for compensating 
- persons for wrongful conviction or imprisonment and the experience to 
date in applying such guidelines at federal and provincial level. 


(b) Is there in Canada a system of legal assistance for persons 
who cannot defray the costs of their trial?" 


50. Mr. DUBOIS (Canada), replying to the first question, said that 

in March 1988 the federal and provincial ministers responsible for the 
administration of criminal justice had adopted a set of guidelines for 
compensating persons wrongfully convicted and imprisoned. It laid down 
minimum standards and the provincial authorities responsible for the 
administration of justice were free to extend the rules on compensation 
to cases not covered by those guidelines. 


51. A number of conditions had to be fulfilled before compensation could 

be obtained, whether the injury sustained was financial or not. In the 

case of non-pecuniary damage (such as deprivation of freedom, impairment of 
reputation, disruption of family life, etc.), compensation should not exceed 
Canadian $100,000. There was no recommended limit, on the other hand, in the 
case of pecuniary damage, compensation being then decided according to the 
individual case. Provision also existed to indemnify the person concerned for 
the costs incurred in the compensation procedure. In recent years there had 
been three cases where persons had been wrongfully convicted: all three had 
been compensated, even before the adoption of the guidelines, and there had 
been no further case since. 


52. In reply to the second question, he said that legal aid was considered an 
essential feature of the Canadian legal system and that legislation providing 
for it dated from the early 1970s. Legal aid services were basically the 
responsibility of the provincial authorities. The right of young offenders to 
retain counsel was also specifically protected by paragraph 1, section 11 of 
the Young Offenders Act. Quebec had had a similar law since 1972, allowing 
disadvantaged persons to receive legal assistance. 


53. Mr. MAVROMMATIS raised the question of the independence of the 
judiciary in Canada. Apart from the three essential conditions enumerated 
in paragraph 53 of the second periodic report (CCPR/C/51/Add.1), he believed 
there were two other important considerations. The first was the way in which 
judges were appointed. Did the procedure described in paragraph 17 of the 
third periodic report (CCPR/C/64/Add.1) also apply to Supreme Court judges, 
and were they appointed by the Head of State or of the Government? Such 
details were most important, since the procedure for appointing both Supreme 
Court judges and lower court judges was generally speaking a very revealing 
criterion of the independence of the judiciary. Secondly, what were the 
current provisions in Canada regarding a judge's immunity, particularly what 
he could or could not do in the performance of his duties? 


54. He also wondered about the procedure, referred to in paragraph 70 of the 
second periodic report (CCPR/C/51/Add.1), for compensating persons who had 
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been wrongfully convicted and imprisoned. Was there, in particular, provision 
in any given case for reinstating in the federal or provincial service an 
official who had been wrongfully convicted or imprisoned? 


55. Mr. WAKO pointed out that under article 14 of the Covenant all persons 
were equal not only before the tribunals but also before the courts. Since 
there were several kinds of tribunal, each competent for specific issues, he 
would like further details as to guarantees of the independence and 
impartiality of the various judicatures, both those dealing with immigration 
or refugee issues and the Human Rights Tribunals, with particular reference to 
the conditions enumerated in paragraph 53 of the second periodic report 
(CCPR/C/51/Add.1). He also wished to know how those various judicatures 
complied with the criteria set out in article 14 of the Covenant. 


56. Paragraph 3 (c) of article 14 stated that everyone charged with a 
criminal offence had the right to be tried without undue delay. Did the 
application of that provision give rise to any problems in Canada and, if so, 
what was done about it? Since the question concerned a large number of 
countries, an exchange of views between the States concerned on ways to deal 
with the difficulties arising from the slowness of legal procedures could be 
extremely useful. 


57. He also asked for more details on the cases of wrongful conviction 
mentioned by the Canadian delegation. Had they been simply mistakes or was 
there evidence that there had been discrimination in the trials. He 
understood that the issue of discrimination in the administration of justice 
had been raised in Manitoba and Alberta in particular and that in several 
provinces the treatment meted out to Blacks apparently gave reason for 
concern. If such fears and allegations were well founded, he wished to know 
what measures the federal authorities had taken or intended to take to remedy 
the situation and do away with any element of discrimination in the 
administration of justice, in accordance with the provisions of the Covenant. 


58. Mr. Lallah resumed the Chair. 


59. Mr. POCAR wished to be more fully informed on legal aid. Was it granted 
for civil cases? He had noted that it was applicable in principle to criminal 
trials; but although article 14 of the Covenant did not expressly stipulate 
‘the right to legal aid in civil cases, there too legal aid was one of the 
guarantees of a fair trial. He had also noted that in Canada legal aid was 
essentially the responsibility of the provinces. According to the second 
periodic report (CCPR/C/51/Add.1, para. 289), New Brunswick's Legal Aid Act 
had provided for aid in civil cases between 1981 and 1988, but that had had to 
be stopped owing to lack of funds. Was that situation exceptional or had it 
arisen in other provinces, and if so why? 


60. Mr. EL SHAFEI read out article 33 (1) of the Canadian Constitution 

Act, 1982, which stated: "Parliament or the legislature of a province may 
expressly declare in an Act of Parliament or of the legislature, as the case 
may be, that the Act or a provision thereof shall operate notwithstanding a 
provision included in section 2 or sections 7 to 15 of this Charter." For the 
information of the Committee, article 2 dealt with basic freedoms and 

articles 7 to 15 with legal guarantees. He wished to know whether that 
derogatory clause raised any problems and, in particular, whether it 
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did not prevent the courts from taking decisions in accordance with 

the 1982 Constitution Act, especially when they involved the legal principles 
which should render inoperative any provision inconsistent with the Charter. 
What was the current situation regarding such derogatory clauses in Canada? 


61. Mr. ANDO had further questions about the independence of the judiciary, 
already touched upon by Mr. Mavrommatis. Although he was sure that the 
Federal Government was doing its utmost to maintain and strengthen the 
principle of independence, his understanding was that the judicial system 
varied from province to province, one following Roman law, for example, and 
another common law. Judges therefore might not necessarily be fully qualified 
to perform their functions in whatever province. He wondered whether the 
Canadian Bar Association's screening of candidates for judicial office 
involved different criteria and qualifications for each province; whether the 
various provincial systems were interconnected in any way or whether they were 
totally independent from one another; and whether federal and provincial court 
judges had any contact with one another. He also wished to know whether the 
Federal Government had considered or was considering setting up uniform 
minimum standards regarding the criteria for the independence of the judiciary. 
Lastly, he requested further details about the appointment procedure, the 
average length of a provincial judge's term of office, and the system applied 
in the Northwest Territories and the Yukon to protect the independence of the 
judiciary. 


62. The CHAIRMAN, speaking as a member of the Committee, asked the Canadian 
delegation to clarify some points. First, concerning the independence of the 
judiciary, was it traditional in Canada for a retired judge no longer to have 
the right to practice at the bar? Secondly, did judges have specific pension 
rights? Thirdly, since judicial appointments at federal and provincial level 
raised the question of the ethnic origin of judges, were there any judges of 
Indian origin or who were immigrants from Asian or African countries, for 
example? Had the Federal Government considered that possibility? He 
considered that the exercise of judicial power should on no account be 
regarded as the prerogative of one specific ethnic group. 


63. Mr. LOW (Canada) pointed out first of all, on the subject of the 
independence of the judiciary, that Canadian judges were very jealous of their 
independence. The appointment procedure for federal judges was governed by 
articles 96 to 100 of the 1867 Constitution Act, whereby the Federal Governor 
appointed the judges to the higher, district and county courts in each 
province, which obviously constituted a strong safeguard. Article 96 of the 
Act had been interpreted over the years as meaning that the competence of 
those courts could not be threatened or limited by measures which might be 
taken at provincial level. 


64. With regard to judges’ remuneration, it was for the Federal Parliament to 
legislate on the salaries, allowances and pensions of judges of the higher, 
district. and county courts. The salaries and allowances of federal judges 
were fixed by law and could not be altered by administrative decision. The 
Executive was therefore in no way involved in determining judges’ salaries. 


65. As for judges’ terms of office, those appointed at federal level could 
not be removed from their posts against their will before the compulsory 
retirement age of 75, except as the result of an independent judicial inquiry 
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and following a recommendation from the Judicial Council, which was made up of 
judges, in the form of a resolution addressed simultaneously to both Houses of 
Parliament, for his dismissal or, as it was sometimes called, his impeachment. 


66. Although the appointment of judges lay with the Federal Governor, a group 
of lawyers and community representatives in each province drew up 
recommendations to the competent authorities on judicial appointments and gave 
their opinion on the candidates’ qualifications. 


67. While uniform criteria were applied to federal judges with regard to 
their appointment, term of office and salary, the conditions applying to 
provincial lower court judges, who were appointed by the local authorities, 
varied from province to province. 


68. In reply to the question as to whether Canada followed the British 
tradition whereby a judge did not practise at the bar after retirement, he 
said, while that was indeed the tradition in Canada, the custom had evolved 
over the years and there were currently cases where retired judges assumed new 
functions in the judiciary. 


69. Turning to the representativeness of the judiciary (its distribution in 
terms of gender, race or ethnic origin) he said that it had become a major 
consideration for the authorities responsible for appointing judges. The 
Federal Government could point with particular pride to the fact that in 
recent years two women had been appointed to the Supreme Court of Canada. He 
did not have precise data on the subject, but there was no doubt that the 
Canadian authorities were more aware than in the past of the need to ensure 
that the judiciary and the bar were truly representative of Canadian society. 


70. In response to Mr. Wako's question on the equality of individuals and the 
guarantees of independence and impartiality not only before tribunals but also 
before the courts, he said that, as the members of the Committee were well 
aware, a society like that of Canada comprised an extremely large number of 
very diverse administrative authorities, some of which performed judicial 
functions. Generally speaking, it could be asserted that the Canadian 
authorities were strongly committed to the principle that the various 
judicatures, whether civil or criminal, should carry out their functions with 
fairness and should also be independent. 


71. Canadian courts had, of course, the obligation to dispense justice 
fairly: if the great majority of the population was not convinced that the 
machinery of justice worked according to strict principles of fairness, it 
would be impossible to administer justice in the country. It was therefore 
not particularly significant whether the principles laid down in article 14 of 
the Covenant were fully applied in all the administrative tribunals, since the 
legislation was formulated to ensure that the judicial authorities strictly 
discharged their obligations in regard to procedure. 


72. With regard to the slowness of justice, no State could claim that all 
cases were dealt with and all judgements given as fast as they could be, and 
Canada was no exception. Canadian courts gave priority to settling criminal 
cases quickly and the Supreme Court had thus been able to make up practically 
the entire backlog of criminal cases, particularly where the accused was under 
pre-trial detention. The Canadian Government would try to provide further 
information on criminal procedure in general in its next periodic report. 
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73. On the subject of the Marshall case, which had been mentioned, it seemed 
that the Committee was concermed above all at the fact that the person in 
question had been considered mainly from the angle of his being an Indian. He 
must make it quite clear that, following the case, measures had been taken in 
Nova Scotia to ensure that race, colour, religion, beliefs or national origin 
would have no influence on the judgements of the courts in the province. The 
same concern had led to the setting up of commissions of enquiry on the rights 
of the indigenous peoples, not only in Nova Scotia, but also in Manitoba and 
Alberta, in order to avoid any partiality in the administration of justice. 


74. With regard to the cases in which the police had fired on Blacks who had 
broken the law, he instanced the fact that in the Toronto area, since 1988, 
the police had fired at four Blacks and one White and that one White had died 
following a confrontation with the police. In each case the policeman 
concerned had been arrested and had faced criminal prosecution following an 
enquiry carried out not by the actual police force concerned, but also by the 
interior provincial police. The concern aroused by such incidents had led to 
the setting up on 13 December 1988 of a task force on race relations and 
policing, whose commission included improving the training of police officers 
to make them better able to deal with the problems of minorities and improving 
recruitment practices so that minorities were fairly represented in the 
police. The task force had submitted a report in 1989, containing a large 
number of recommendations. A bill had later been tabled in Parliament and 
passed in June 1990, replacing the Police Act. New principles had thus been 
adopted regarding the minimum level of training, the representation of 
minority communities in police forces, and disciplinary measures to be applied 
in order’ to prevent the recurrence of that kind of incident. 


75. In Canada, judges who decided not to take retirement had no special 
pension rights, but there was a generous pension fund for judges, for their 
spouses and for the spouses of deceased judges, who received about two thirds 
of their salary at the time of retirement. 


76. Replying to Mr. Ando's question about the examination system for 
admission to the bar, he said that the Province of Quebec followed the Civil 
law system, while the other provinces followed common law and barristers had 
to be registered at the bar of the province where they wished to practise. 
However, any member of a provincial bar could appear before the Federal Court 
of Appeal or the Supreme Court of Canada. In latter years some provincial bar 
associations had tried to restrict the inter-provincial mobility of judges, 
and that had given rise to concern within the Federation of Law Societies of 
Canada. Steps had therefore been taken to encourage links between bar firms 
in the various provinces and to set up bar firms competent at the national 
level. Nevertheless, each province still has its own examination system for 
admission to the bar and that there were not yet any exchanges between federal 
and provincial court judges. However, the constitutional obstacles and 
practices preventing the mobility of judges should be gradually eliminated. 


77. Mr. EL SHAFEI asked whether the Canadian Charter of Rights and Freedoms 
contained provisions on the primacy of federal legislation over domestic 
legislation. 
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78. Mr. LOW (Canada) said that according to the Charter any law which might 
appear incompatible with the provisions of the Charter and was challenged must 
be repealed in accordance with article 52 of the Constitution Act. However, 
that principle did not apply if article 33 of the Charter was invoked during 
the five years for which the clause in article 33 (1) remained in force. 

Thus, in practice, the law could not be challenged in virtue of that 
particular provision of the Charter, although that did not mean that other 
methods could not be used to challenge the constitutionality of certain legal 
texts. 


79. The CHAIRMAN invited the Canadian delegation to reply to the questions in 
section VII of the list. 


"VII. Freedom of movement and expulsion of aliens (arts. 12 and 13) 


(a) Please clarify the provisions governing the expulsion of 
aliens. How is the right of aliens to appeal against an expulsion order 
ensured in practice and does such appeal have suspensive effect? 


(b) Are there any differences among the provinces in the 
legislation or the rules regarding freedom of movement and expulsion of 
aliens?" _ 


80. In reply to question (a), Mc. DUBOIS (Canada) said that some categories 
of alien, particularly foreign residents, could appeal to the Immigration and 
Refugee Board, a course of action which automatically entailed the suspension 
of the expulsion order. All other aliens could request the Federal Court of 
Canada for a review of the decision and could also obtain a suspension of the 
expulsion order for 72 hours, or more if so decided by the Federal Court. 


81. Replying to question (b), he said that there were no such differences and 
that expulsion came under federal law alone. 


82. The CHAIRMAN invited the Canadian delegation to reply to the questions in 
section VIII of the list. 


‘VIII. Freedom of association (art. 22) 


Please comment on the legislation in force in the Provinces of 
Ontario, Nova Scotia and Prince Edward Island which appears to establish 
a trade union monopoly contrary to paragraph 3 of article 22m0f Sthe 
Covenant." 


83. Mr. DUBOIS (Canada) said that the Governments of Ontario, Nova Scotia and 
Prince Edward Island recognized three basic principles: first, any trade 
union must be representative of the employees concerned; secondly, machinery 
must exist whereby another trade union could in its turn become representative 
of those employees; and thirdly, the workers concerned should generally 
approve the approach adopted. A considerable number of provisions relating to 
collective agreements had been adapted to the needs and the specific situation 
of certain workers. 


84. Mrs, HIGGINS believed that the Supreme Court in Ontario had recently had 
before it a case in which it had been stated that section 2 (d) of the 
Canadian Charter of Rights and Freedoms guaranteed only freedom of association 
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and not the right to collective bargaining. Article 22 of the Covenant, 
however, had a much wider scope, clearly guaranteeing to everyone the right to 
associate freely with others, "including the right to form and join trade 
unions". The Committee had not yet been able to look into the question of 
whether the right to strike and the right to collective bargaining were 
included in the freedom of association guaranteed under article 22 of the 
Covenant, but she would like to know whether section 2 (d) of the Charter 
meant that the right to collective bargaining was not guaranteed in Canada. 


85. Mr. MYULLERSON shared Mrs. Higgins' concern. He would like the Canadian 
delegation also to provide further details on the question of union dues, 
briefly mentioned in paragraph 27 of the third periodic report. 


86. Mr. LOW (Canada) said that the right to freedom of association in Canada 
did indeed include the right to collective bargaining and that there existed 
in all the provinces and territories, as well as at federal level, extremely 
precise legislation governing relations between employers and employees. 
Furthermore, the law stated that every individual was free not to belong to a 
trade union, but that a sum equal to the amount of union dues was deducted 
from each salary. In the Lavigne case, mentioned in paragraph 27 of the third 
periodic report, the complaint had concerned the fact that part of the funds 
deposited with the union had allegedly been used for "political" ends. Under 
the law it was also possible for any person who for social, religious or 
cultural reasons refused to join a trade union to declare himself a 
conscientious objector and to be exempt from paying union dues. 


87. The CHAIRMAN said that the Canadian delegation would reply to the 
questions in sections IX and X of the list at the Committee's next meeting. 


The meeting rose at 6.10 p.m. 
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The meeting was called to order at 10,15 ams 


CONSIDERATION OF REPORTS SUBMITTED BY STATES PARTIES UNDER ARTICLE 40 OF THE 
COVENANT (agenda item 4) (continued) Be 


Second and third periodic reports of Canada (CCPR/C/51/Add.1 and 64/Add.1) 
(continued) 


1. The CHAIRMAN drew attention to the list of issues to be taken up in 
connection with the second and third periodic reports of Canada 
(CCPR/C/51/Add.1 and 64/Add.1) and invited the Canadian delegation to continue 
its replies, beginning with section I. 


IGA W Ww Ww 


implemented (articles 2 (2) and (3)) 


2. Mr. LOW (Canada) noted that Mr. Prado Vallejo has asked about the overall 
compatibility between the Covenant, the Canadian Charter of Rights and 
Freedoms and the Canadian Bill of Rights. When Canada had ratified the 
Covenant, it had reviewed its human rights legislation at the federal, 
provincial and territorial levels to ensure that it complied with the 
Covenant. The subsequent adoption of the Canadian Charter of Rights and 
Freedoms in 1982 had done even more to give effect to the spirit of the 
Covenant. However, in Canada's view, no single piece of legislation could 
implement all the provisions of the Covenant; it was essential to look at the 
whole of Canadian legislation, rather than at the Charter or the Bill in 
isolation. 


3. Some members had asked about section 52 of the Charter of Human Rights 
and Freedoms of the Province of Quebec, which was equivalent. to section 33 of 
the Canadian Charter of Rights and Freedoms and covered limitations on basic 
rights. Section 52 of the Quebec Charter was currently being contested in the 
courts, and he felt that it would be inappropriate to comment on it at 
present. His delegation would keep the Committee fully informed of any 
developments. 


4, In reply to question I (b) of the list of issues, on progress in 
self-government by aboriginal groups, he said that there were approximately 
1 million indigenous people in Canada, making up approximately 4 per cent of 
the population. Half of them were "status Indians", belonging to one of the 
596 Indian bands; two thirds of them lived on Indian reservations. Of the 
rest, some 20,000 were Metis or non-status Indians, and the others were 
Inuits. There were indigenous communities in all parts of Canada, from 
isolated rural areas to the centre of large cities such as Vancouver. 


Si The negotiations on self-government by aboriginal groups followed no 
fixed model. Some of them covered a single Indian band, while others covered 
several bands; some were based on the ownership of land, while others called 
for the provision of education or welfare services. The aim was to give 
aboriginal people control over events which directly affected them, while 
reserving their cultural identity, albeit within the framework of the Canadian 
Federation. The Government was not willing to concede full sovereignty, in 
the internationally accepted sense of the word, to the aboriginal groups, 
because it feared that such a step would result in the break-up of the 
Federation. A number of constitutional conferences had been held (see 
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document CCPR/C/51/Add.1, para. 10), but no agreement had yet been reached. 
However, other negotiations, covering education, health, social services, 
housing and economic development for aboriginal peoples, were continuing. 


6. Members had asked about the Manitoba Emergency Measures Act. That 
legislation provided that, when declaring a state of emergency, the minister 
responsible should inform the population of the nature of the emergency or 
disaster and the area over which the state of emergency would apply. The 
state of emergency was limited to 14 days in the first instance, but it could 
be extended. A state of emergency had only been declared once, in 1989, when 
the northern half of Manitoba had been affected by major forest fires. Under 
a state of emergency, the authorities were empowered to make use of private 
property, control the movements of people and livestock and the use of public 
roads, and enter private buildings or land without a warrant. However, those 
powers were used in accordance with the provisions of the Canadian Charter of 
Rights and Freedoms, and he therefore felt that they were consistent with 
article 4 of the Covenant. 


IX. Protection of family and children (articles 23 and 24) 


Tes Mr. DUBOIS (Canada), replying to question (a) about differences in the 
status of legitimate and illegitimate children, said that recent provincial 
and territorial legislation had eliminated all distinctions between children 
born in and out of wedlock, with a few exceptions, primarily related to cases 
where it was difficult to establish paternity. 


8. Referring to the question of case law in the area of discrimination on 
the grounds of marital and family status, he said that, under federal, 
provincial and territorial law, the provision of benefits was often limited to 
certain classes of individuals, defined by marital status, separation, divorce 
or family relationships. It was not clear whether such classifications 
amounted to discrimination contrary to section 15 of the Canadian Charter of 
Rights and Freedoms. Section 15 did not specifically refer to discrimination 
on the grounds of marital or family status, and the Supreme Court had not yet 
had an opportunity to pronounce on the matter. There had accordingly been no 
conclusive developments in case law which would invalidate the information 
contained in paragraph 105 of the second periodic report (CCPR/C/51/Add.1). 


9. Mrs. HIGGINS observed that the Canadian Charter of Rights and Freedoms 
did not seem to provide any specific protection for the rights of the family, 
and asked whether those rights were recognized in any other part of Canada's 
legislation. Was it true that recent changes in the laws governing 
immigration had deprived the dependants of immigrants who had already been 
admitted to Canada of the priority which they had previously enjoyed? If so, 
what were the reasons for that decision? , 


LO Mr. EL-SHAFEI asked how the immigration authorities would treat an 
application from members of an immigrant's family who had not yet joined the 
immigrant in Canada but were still abroad. 


11. Mr. MAYVROMMATIS requested further information about the recent amendments 
to the Divorce Act of 1985, under which a person might be refused a civil 
divorce if he or she had refused to co-operate in the removal of a religious 
barrier to the remarriage of the other spouse (see CCPR/C/64/Add.1, 

para. 28). Such a provision surely affected the individual's freedom of 
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choice, and it might also constitute discrimination between a purely civil 
marriage and a marriage contracted under both civil and religious law. It 
might also affect divorce cases in which the marriage had taken place abroad. 


12. Mr. PRADO VALLEJO asked about the problems encountered in the break-up of 
families from the indigenous population. What measures had the Government 
taken to promote family unity among those groups, and had the problems 
encountered by both parents and children been overcome? 


13. Mr. NDIAYE said that, according to some reports, the Canadian immigration 
service had threatened immigrant families that the behaviour of their children 
might affect their right to stay in Canada. He would welcome more information 
on that point. 


14, Mrs LOW (Canada), replying to the question asked by Mr. Mavrommatis about 
the provisions of the Divorce Act, explained that an orthodox Jewish woman 
must obtain a special document from her husband before she could divorce, 
remarry and then have children who would be received into the Jewish faith. 
That particular religious authority had been used by some husbands forcefully 
to obtain a resolution of family property and custody disputes that was 
detrimental to the woman, since the husband could obtain a civil divorce from 
the ordinary courts while refusing to deliver the necessary document to his 
wife. The purpose of the legislation in question was to provide that where a 
person could withhold the right of a spouse to remarry within the confines of 
a specific religion, that person could not take advantage of the Divorce Act 
to remarry. It thus sought to avoid the application of undue pressure on a 
spouse to obtain the latter's agreement to an unfair divorce settlement in 
order to conform to the dictates of a religion. 


15. In reply to Mr. Ndiaye's question, he submitted that any allegations to 
the effect that the Canadian immigration services had threatened foreign 
families and civilians were unfounded. Furthermore, if ever such threats were 
made, corrective action would be taken, and disciplinary measures and civil 
liability would ensue. 


16. Regarding Mr. Prado Vallejo's question about the living conditions of 
indigenous children, he said that in the past those children had often been 
sent to residential schools outside their communities, where they had been cut 
off from their families, culture and language. Currently, however, there were 
280 band-managed schools providing education to 36 per cent of indigenous 
students. Bands administered more than 75 per cent of elementary and 
secondary educational programmes. The proportion of indigenous people on the 
staff of federal schools had tripled over the past 20 years. There were 

34 indigenous child and family service agencies covering one third of the 
bands in Canada. Efforts were under way to establish additional agencies 
designed and managed by indigenous people, which would provide services to all 
indigenous children and their families in their own communities. 
Indigenous-managed agencies provided culturally appropriate services and 
focused on prevention rather than protection. The percentage of indigenous 
children committed to the care of a child welfare agency had declined from 

7.5 per cent in 1971 to 3.3 per cent in 1987/1988. That figure was, however, 
still very high compared with the national rate, which stood at about 

0.7 per cent, and improvements in that area clearly needed to be made. 
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17. In response to Mrs. Higgins' question on family reunification, he said 
that priority processing abroad of dependants had already been initiated and 
was speeding up the resolution of cases in which family members residing in 
their countries of origin were enduring life-threatening situations or where 
minors were allegedly being abused or left unattended. The effectiveness of 
the measures taken in that respect would continue to be monitored. People who 
found themselves in life-threatening situations were handled on a priority 
basis, regardless of any tie to Canada. Officials of non-governmental 
organizations had open access to both the Department of Employment and 
Immigration and the Department of External Affairs of Canada, thereby ensuring 
that due attention was paid to urgent or particularly deserving cases. The 
suggestion that Canada was not attending to dependants abroad of people living 
in Canada was without foundation. 


18. Mr. EL-SHAFEI, referring to the question of protection of the family and 
to article 18 of the Covenant, pointed out that the problem of minors joining 
religious cults without the consent of their parents placed the right to 
freedom of belief and religion in conflict with that of protection of the 
family and children. He wondered whether section 1 of the Canadian 
Constitution, which concerned limitations on freedoms and rights, could be 
used by the authorities to safeguard both those rights. 


19. Mr. LOW (Canada) replied that there were no restrictions on the 
establishment or practice of a religion or on the operation of a Church, 
provided that none of the activities engaged in were illegal. The problem of 
whether parents or other authorities had any influence over the religious 
practices of minors was one faced by many countries. In Canada, parents had 
limited control in such cases, unless child welfare authorities intervened. 
Some parents had sought court rulings in cases where necessary medical 
attention was not being administered to a child because of religious beliefs. 
The courts had dealt with those cases by endeavouring to strike a balance 
between the right of citizens to freedom of religion and the need for the 
State to protect members of the community, particularly those in a situation 
of dependence. 


X. Rights of persons belonging to minorities (article 27) 


"(a) What factors and difficulties, if any, exist with respect to the 
implementation and enjoyment of the rights under article 27 of the 
Covenant? 


(b) With reference to paragraph 63 of the third periodic report, please 
comment further on the content of the self-government proposal being 
negotiated with Indian communities and the current prospects for a 
successful outcome of those negotiations. 


(c) How many members of Indian minority groups have been elected to the 
Senate or the House of Commons? 


(d) What legislative measures are envisaged by the Canadian Government 
for making progress in the ‘recognition of linguistic rights’? (See 
para. 59 of the third periodic report. )" 
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20. Mr. POCAR, referring to question (c) and allegations that indigenous 
people were under-represented in the House of Commons, asked whether it was 
true that they made up only 1 per cent of that body, whereas they accounted 
for more than 4 per cent of Canada's total population. He would also welcome 
information on their representation in the provincial governments. He asked 
whether the representation of indigenous people depended on the electoral 
system or on other factors and what action had been taken by the Government in 
that respect. i 


21. Mr. LOW (Canada) replied that the Canadian Government did not employ a 
system of proportional representation. There were 295 seats in the House of 
Commons, 3 of which were held by indigenous people. In the Senate, the latter 
held 3 out of 1li seats. While he was unable to provide full information 
about the situation in the provinces and territories, it should be noted that 
in recent elections in the Province of Manitoba, indigenous people had 
obtained 3 out of 57 seats in the legislature. In the Northwest Territories, 
where they formed a majority of the population, indigenous people held 16 out 
of 24 seats in the legislature. The issue was not merely one of proportional 
representation, but also of whether or not, in connection with article 25, all 
people had equal access to public service and political office. He would 
endeavour to ensure that in Canada's next periodic report, the matter was 
given fuller treatment. 


22. Mr. DUBOIS (Canada), referring to question (a), said that Canada was a 
country with a multicultural heritage and an evolving demographic make-up. 
Clearly, the full implementation of the rights covered by article 27 in such a 
society required laws that sought to regulate conduct, in order to protect 
minority communities from prejudicial actions. Canada's second and third 
reports went into some detail on the multiplicity of laws that sought to 
ensure such a course. More important than restrictions and obligations, 
however, were the promotional and educational programmes and other initiatives 
that advanced the attitudinal changes and socialization that made minority 
rights a reality. 


23. Substantial resources were devoted to that objective in Canada, but in 
periods of economic restraint rigorous prioritization was necessary, and 
spending and other controls on programmes might have the effect of limiting 
progress to a greater extent than was desirable. Periods of economic 
slow-down sometimes gave rise to social and community tensions, and Canada, 
like any other country, had had and probably would in the future have its 
share of such difficulties. The effectiveness of its programmes, their 
ability to do more with less, their success in permeating the consciousness of 
Canadians and adjusting their collective way of thinking to enhance the 
respect due to the minorities were put to the test in times like the present. 
When they did not succeed fully, the country could only fall back on its laws 
and the effectiveness of its administration of those laws. 


24. Turning to question (b), he said that the objective of community 
self-government negotiations was to develop a new relationship between Indian 
communities and the Federal Government by working out practical new 
arrangements for Indian government at the community level. Such arrangements 
were given effect through specific legislation which would replace the 

Indian Act for that community. The negotiation process was based on three 
general principles: the new arrangements should increase local control and 
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decision-making; the negotiation process should be flexible to accommodate the 
social, cultural and political diversity of Indian communities across Canada; 
and the new arrangements should lead to greater accountability by Indian 
governments to their own people rather than to federal authorities. 


25. A broad range of topics might be addressed, including those basic to 
government, such as institutions and procedures of government, membership, 
legal status and capacity, land and resource management, and financial 
arrangements. Negotiations might also include other key aspects of community 
life such as education, health, social and welfare services, culture, 
environment and the administration of justice. Substaftive negotiations were 
under way on eight projects, involving 30 bands. An additional 15 projects 
involving 29 bands were at the framework negotiation stage, and about 

170 bands were at the initial development stage. 


26. In reply to question (d), he said that in 1988 Parliament had adopted the 
new Official Languages Act, described in paragraph 143 of the second report. 
That Act had come into force on 15 September 1988 and represented significant 
progress in recognition of the linguistic rights of all Canadians in 
elaborating on the principles contained in subsections 16-20 of the Charter. 
The Act gave equal status to the English and French languages in all 
parliamentary and government institutions and applied to all federal 
institutions throughout the country. Among the major features of the Act were 
provisions on language of work and language of service to the public. It 
provided judicial recourse for breaches of the Act, and maintained and 
enhanced the office and functions of the Commissioner of Official Languages. 
The Act also recognized the commitment of the Canadian Government to enhancing 
the vitality and supporting the development of English and French linguistic 
minority communities in Canada. 


27. The Federal Government had also initiated and maintained important 
programmes to preserve and enhance the heritage languages of Canada's 
communities. Those programmes provided for financial support and technical 
assistance to the many communities in order to enable them to retain their 
linguistic heritage. Programmes had also been developed to support the 
languages of Canada's aboriginal communities. For example, $16 million had 
been contributed since the mid-1980s to the Government of the Northwest 
Territories to assist in an ambitious series of initiatives to advance the use 
of the sixth aboriginal language used by the population of the Territories. 
Other programmes were well entrenched, and pursuant to legislation in the 
Northwest Territories those languages had been given official status. 


28. A bill was currently pending in Parliament to establish a Canadian 
Heritage Languages Institute, which would serve as a repository for data 
relating to such languages. At the request of the aboriginal people, specific 
reference in the bill to aboriginal languages had been removed. Nevertheless, 
on the adoption of that legislation, the Institute would be available to 

- aboriginal communities who wished to take advantage of its services. 


29. Mr. AGUILAR URBINA said that in various parts of the second and third 
reports, and in the introductory and other statements, reference had been made 
to visible minorities. He wondered what that meant, and whether there were 
also invisible minorities in Canada? If so, who were they, what was the 
difference between the two groups and how were the rights of the invisible 
minorities recognized? 
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30. Paragraph 142 of the second periodic report made reference to "many 
minority groups in Canada" but paragraph 143, referring to the Official 
Languages Act, made specific mention of the "participation of both official 
language communities" and "the promotion of the two official languages". He 
wondered whether those languages had official status in the Northwest 
Territories and whether the indigenous languages were guaranteed similar 
status. He would also like to know whether the aboriginal peoples, as 
Canadian citizens, could communicate with the Canadian authorities in their 
own languages throughout the country. 


31. From the third periodic report, and particularly the constitutional cases 
mentioned, he noted that the administrative authorities had been taxed with 
attitudes contrary to indigenous rights. He wondered what measures had been 
taken to ensure respect for those rights and what the criticisms had actually 
been. 


32. Paragraph 69 of the third report referred to the Canadian Heritage 
Languages Institute, without specifying which heritage languages were 
involved, and he wondered whether it meant that English, French and the 53 
indigenous languages were all covered. The second report, in the section on 
Manitoba, referred to the adoption of many measures for the protection of 
minorities, without giving any examples. What measures had been taken? In 
the section on Newfoundland in the same report, reference was made in 
paragraph 318 to the protection of minority-language educational rights, but 
nothing was said about the ways in which such protection was assured. He 
wondered what difficulties there were in applying the law, if any. 


33. Referring to paragraph 468 of the second report, he noted that the 
Department of Parks, Recreation and Culture Act had not been mentioned in the 
third report. In view of the recent events in Oka, he wondered whether that 
Act had been incorporated into Quebec's legislation, how it affected the 
rights of minorities and what recourse the minorities had to ensure that their 
rights were upheld. He would also like to know why civil rights had been 
suspended in Oka without any parliamentary debate, why the National Defence 
Act had been invoked rather than the Emergency Measures Act and why it had 
been necessary to use the National Defence Act against a minority group. In 
fact, what was the difference between the two Acts? 


34. Mr. NDIAYE sought further clarification of the programme of assistance to 
minorities. As a national of a developing country, he had often wondered 
whether the concept of a cultural minority was not a false one, based on a 
racist view which resulted in the marginalization of the minority groups 
concerned. Assistance programmes tended to put minority groups outside the 
national system and exclude them from the country's social, economic and 
technological development. He therefore wondered whether Canada's assistance 
programme contained measures, in addition to mere assistance, that would 
ensure the minority groups' participation and full incorporation into Canadian 
society. 


35. Mr. MYULLERSON endorsed Mr. Ndiaye's question on the assistance 
programme. As to the 1985 amendment of the Indian Act, he wondered how the 
changes had been received by the various Indian bands and what their reaction 
to the changes had been. On the subject of the Multiculturalism Act, he asked 
how the notion of culture was interpreted, whether in a narrow sense or in a 
wider sense that included economic aspects, and also what cultures were 
covered. 3 
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36. In connection with the concept of minorities in Canada, he inquired how 
the concept was applied. For example, were French-speakers considered to be a 
minority, or were English speakers regarded as a minority in Quebec, in which 
case did they enjoy special rights under article 27 of the Covenant? With 
regard to the conflict between the authorities and the Mohawks in Quebec, he 
asked about the legal reasons underlying the conflict. What were the 
prospects for a solution and how close was a solution at the present time? 


37. Mrs. HIGGINS, also referring to the unfortunate events in Oka, asked 
whether, with the benefit of hindsight, the invocation of the National Defence 
Act had been sufficient in terms of the consequences for the restriction of 
rights, for example, the severance of communications by the Mohawks with the 
Canadian and Quebec governments, and denial of access to the press. Was it 
now felt that derogations or invocation of other limitations had been 
necessary? 


38. Referring to the revision of the Indian Act as a result of the 
Committee's views expressed in communication 2393, she wondered, following 
Mr. Myullerson's question, whether there had been any perceived difficulties 
consequential upon the fact that the Indian rights were restored to the first 
generation only, and whether there had been any problems as a result of that 
decision. Lastly, she inquired why the Indian Act was excluded from the 
Canadian Human Rights Act and what the implications of that exclusion were. 


39. Mr. WAKO asked whether there was any relationship between indigenous 
treaty rights and the self-government proposals and settlement of land 
claims. Would the self-government proposals or settlement of land claims 
abolish certain rights belonging to indigenous peoples under the treaty? And 
if so, was there any guarantee that the indigenous communities would have the 
same bargaining powers as the Federal Government in negotiating a new 
arrangement? Would a new arrangement affect indigenous treaty rights? 


40. In relation to internal self-determination and the fact that the various 
bands would henceforth be able to manage their own social, political and 
economic affairs, he noted that the natural resources of the indigenous areas 
had not been mentioned. He asked who had control of those resources and 
whether they might be a shared responsibility. 


41. Paragraphs 10 and 144 of the second periodic report referred to a 
possible constitutional amendment guaranteeing a right to aboriginal 
self-government, and paragraph 10 contained an assurance that efforts to that 
end were continuing. The matter had not been taken up in the third report, 
however, and he wondered how vigorous those efforts were. Furthermore, as the 
most recent constitutional conference appeared to have been held in 1987 and 
as the Prime Minister had stated his commitment to convene a further First 
Ministers' Conference on that issue, he wondered whether such a conference had 
in fact been convened and whether the issue was being pursued diligently. 
Given the acknowledgement that Canada was a multicultural society the 
Constitution should reflect that fact, and he wondered what consideration was 
being given to the point. Furthermore, were the indigenous peoples subject to 
limitations or were they recognized as a people over and above their cultural 
minority groups? 
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42. Mr. WENNERGREN said that quite clearly access to land lay at the core of 
aboriginal rights, since without land the aboriginals could not enjoy their 
own culture. Did the aboriginals have access to or ownership of land? 
According to section 18 of the Indian Act, the reserves were held by 

Her Majesty for the use and benefit of the respective bands for which they 
were set apart. Did the Crown therefore own the land? If so, had it been 
expropriated from private owners and had it ever been owned by Indian bands? 
How far did the land claims go back and how was ownership of property by. 
aboriginals regarded? 


43. It had been stated the previous day that the land on which the Oka golf 
course was to be laid out contained a Mohawk graveyard and that the land in 
question had been purchased. By whom and from whom had it been purchased? 
And why did land claims disputes take so long to go through the courts. Did 
it mean that the negotiations took a long time or that a good deal of 
historical research into ownership was necessary? It had also been stated 
that a sum of money might be awarded to speed up the proceedings; more 
information on that matter, too, would be appreciated. 


44. Mr, PRADO VALLEJO, referring in particular to paragraph 63 of the third 
periodic report, asked what was the status of the negotiations, what proposals 
had been made and what agreements had been reached. 


45. Turning to paragraph 67 of the same report, he welcomed the approval by 
the Federal Government of a Northern Political and Economic Framework and 
asked how the framework had been established, particularly with regard to the 
transfer of power and responsibility for development programmes. He also 
inquired how territorial claims had been settled, how the framework was being 
implemented and what success had been achieved to date. 


46. Mr. WENNERGREN said that he wished to ask a number of questions which 
were not covered in the list of issues and related to articles 19 and 21 of 
the Covenant. The first concerned freedom of expression; in many Commonwealth 
countries, the dissemination of "false news" was a crime, and he wondered if 
the same was true in Canada. Also on the subject of freedom of information, 
he had seen a number of references in the reports to freedom of access to 
information (CCPR/C/51/Add.1, para. 95, and CCPR/C/64/Add.1, para. 25). Was 
the right of access to information enshrined in the statutes, or merely in 
case law? Did everyone have access to the information held by public 
authorities, and could an individual take copies of information if he or she 
wished? Were there any categories of information to which access was denied? 


47. He also had a question about the right of peaceful assembly (Covenant, 
art. 21). In the supplement to its initial report (CCPR/C/1/Add.62), the 
Canadian Government had stated that the right of peaceful assembly must be 
balanced against the right to make use of public property. What was 
considered to be "public property" and did Canada feel that it was consistent 
with article 21 to deny the use of public property for a peaceful assembly? 


48. Mr. LOW (Canada), replying to the questions put by Mr. Wennergren, said 
that the dissemination of "false news" was an offence under the Canadian 
Criminal Code. However, it was a difficult offence to prove, and in at least 
one sensational case, a retrial had been ordered because of doubts about the 
way in which the trial had been conducted. The result of the retrial would 
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probably be available by the time Canada presented its next report. The 
phrase "false news" referred to information which the offender knew to be 
false and which caused harm to an individual; it did not, therefore, cover 
false information which was disseminated in the belief that it was true. 


49. The area of access to information was covered by the laws on freedom of 
information and the laws on privacy. A commissioner for access to information 
had been appointed. Anyone could obtain information held by government 
institutions on payment of a very small fee, provided that the information was 
not detrimental to federal, provincial or international relations, did not 
concern a current criminal investigation, and was not protected by the Privacy 
Act. There were sometimes complaints of delays or reluctance on the part of 
officials to release information, but an applicant was free to appeal to the 
commissioner for access to information in the event of a dispute. The Privacy 
Act stated that information relating to individuals which was held by a 
government institution could only be released to that individual. For 
instance, information obtained from an individual's tax return could not be 
released to anyone except that individual, not even to the police. The Act 
provided for the appointment of a commissioner for privacy. 


50. Regarding the question of freedom of assembly, the idea that people could 
be prevented from gathering in public places might seem alarming. However, 
lack of restrictions on assembly in certain places, such as airports, could 
lead to the undue obstruction of normal activities. In 1982, not long before 
the adoption of the Charter, the Supreme Court of Canada had ruled on a case 
concerning the requirement to obtain a permit to hold a march in the city of 
Montreal. The Court had held that it was reasonable for the municipal 
authorities to require such a permit since they needed to know when large 
assemblies would take place in the streets in order to take effective security 
measures. That decision had drawn a great deal of academic criticism on 
grounds that it was inconsistent with the right of peaceful assembly and it 
would undoubtedly come under further review in the future. 


51. Mr. POCAR wondered whether the decision in the case of Osborne v. 

The Queen, which pertained to article 25 of the Covenant and was not covered 
in the list of issues, applied to public servants in general or was restricted 
to a specific category of public servants. Did the case have any bearing on 
the right of a public servant to stand for public election and was a public 
servant required to resign in order to become a candidate? 


52. In connection with the case of Fraser v. Public Service Staff Relations 
Board, in which the Supreme Court of Canada had held that limits might be 
imposed on the right of public servants to speak on public issues in the 
interest of maintaining an impartial public service, he called in question the 
interpretation of the term "reasonable restrictions" found in article 25 of 
the Covenant, and that of the restrictions on freedom of expression mentioned 
in article 19, and wondered whether the issue raised did not pertain to the 
latter article rather than to article 25. He asked whether the decision of 
the Court was confined to public issues relating to the special functions of 
the public servant or included all public issues. In the latter case, the 
decision would seem to be inconsistent with the Covenant unless national 
security or public order was threatened. 
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53. Mr. LOW (Canada) said that one of the protection sagainst discrimination 
on grounds of political opinion or belief in relation to the public service in 
Canada was that the public service operated on the principle of merit. The 
absence of political partisanship, provided for in section 33 of the Public 
Service Employment Act, was a convention adhered to by all public servants to 
ensure the neutrality and professionalism of their work. However, public 
servants other than deputy ministers could apply for leave of absence in order 
to seek electoral office. Such applications must be made to the Public 
Service Commission, an agency which reported directly to Parliament, and were 
granted unless it was decided that the political campaign would be detrimental 
to the applicant's role in public service. In practice, leave was generally 
granted and the applicant allowed to return to public service if his bid for 
election was unsuccessful. Attending political meetings or contributing money 
to a candidate or a party was also permitted, except at the highest levels. 
The Canadian system of public administration, which was predicted on 
impartiality, had thus succeeded in alleviating the tension that could exist 
between the political participation of public servants and the need to 
safeguard government administration. It also ensured that public service did 
not subject employees to concerns of political bias or inappropriately favour 
individuals on the basis of political opinion. The Supreme Court of Canada 
was currently examining existing legislation to determine whether it was 
adequate under the Canadian Charter and article 25 of the Covenant. 


54. In the Fraser case, in which the Supreme Court had had to weigh freedom 
of expression against the requirements of public service, partisan expression 
of opinion by a public servant had been deemed to cause prejudice, in fact and 
in perception, to the impartiality of public service. The defendant in that 
case was a public servant who, in 1980 and 1982, had waged a well-publicized 
vitriolic campaign against the Government, which had been seeking to secure 
adoption of the Canadian Charter. The Supreme Court had found that, in the 
circumstances, the Government was justified, as an employer, in expecting that 
its employees should not engage in that kind of activist campaign against one 
of its major policies. 


The meeting rose at 12.15 p.m. 
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ting w called to order at 3 Ls 
> 


CONSIDERATION OF REPORTS SUBMITTED BY STATES PARTIES UNDER ARTI 
COVENANT (agenda item &) (continued) dae edie ttt! 


Canada (second ard third periodic reports) (continued) (CCPR/C/S1/Add. 1; 


CCPR/C/64/Add.1) 


ue Toe_CHALRMAN invited the Canadian delegation to reply to the questions 
put by members of the Committee at the previous meeting with regard to 
section X of the list of issues. 


2. Mr LOW (Canada) said thst the question of the rights of persons forming 
part of Canada's minorities was extremely complex both from the legal and 
historicai, economic and social atandpoints. Some aspects of the question had 
teen studied in detail in 1984 when the Committee had considered the 
Supplementary information provided by Canada in document CCPR/C/1/Add.62, and 
he urged members of the Committee to refer to the summary records of the 
meetings at which the Committee had examined that information (CCPR/C/SR.S58, 


559, 560 and 562). 


aha Replying to the questions asked in connection with multiculturaiism, he 
explained that Canada's policy was not to put persons who differed from the 
matority of the population into a melting-pot, as it were, but rather to 
protect and promote, in accordance with the principles eet forth in article 27 
of the Canadian Charter of Rights and Freedoms, the cultural diversity tha: 
constituted the naticnal heritage. Thus the objective was to give everyone 
the possibility and right to participate fully, and on an equal footing, in 
the social, economic and political life of the country. For that purpose, 
Parliament had in 1988 adopted the Canadian Multiculturalism Act, under which 
a minister was responsible for administering and co-ordinating multicultural 
programmes executed by government agencies responsible to Parliament. For 
example, programmes had been developed in the field of justice in order to 
secure co-operation between the federal and provincial authorities to combat 
discrimination and racism in the training of lawyers and to supplement the 
training of federal and provincial judges. Another programme had been 
established in co-operation with the Canadian Labour Congreszs to combat racism 
in the workplace. In education, measures had been taken to review school 
curriculae and to give them a multicultural dimension. In health care, 
provision had been made for training programmes, and special departments had 
been set up to ensure that the cultural traditions of certain minorities were 
respected. Finally, the Canadian Heritage Languages Institute, established 
for the purpose of promoting all the languages that contributed to the 
linguistic wealth of the country, subsidized the preparation of language 
teaching material. Mention should also be made of the recent establishment of 
the Canadian Foundation for Interracial Relations. 

4, In connection with the situation of the Mohawk Indians and the incidents 
that had recently taken place at Oka, he pointed out that the rights of the 
Mohawk community had never been suspended and that the Mohawks had never deen 
forbidden acceage to the courts. In addition, with regard to the means of 
communication to which they were reported to have been refused access, the 
persons who hed been at the drug addiction treatment centre had been armed and 
had rejected the peaceful solution proposed by the Government, which had 
guaranteed that those who laid down their arms could communicate freely with 
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persone cf their choice. In that specific case, a Canadian Cours had deciared 
that in the circumstances the restriction tc a single interlocutor on beth 
eides (a military negotiator and a negotiator representing the armed 
resis:ance) had not been incompatible with the provisions of the Charter. :: 
was difficult to know after the event whether the invocation of the Nationa! 
Defence Act hed or had not been justified, since the developments that nad ied 
up £0 the situation were extremely complex, went back to ancient historical 
times, and were difficult to evaluate. For example, in 1912 the Judicial 
Section of the Privy Council of Canada had decided that the Mohawks had no 
legal right to the lands in question and that their claime were unfounded. 
Subsequently, a conflict had arisen between the Indians and the lawful 

owner of the lands and, when the negotiations had broken down, the Federal 
Government had brought back the lands, which were now at the disposal of the 
band. 


5% The Oka events had caused the authorities, as well as the leadera of the 
fadigenous populations of Quebec and of Canada, to reflect on appropriate ways 
of settling territorial conflicts and to reconsider the legislation in that 
seld. For example, in Canada there were two procedures for settling 
territorial claims, one under which general claims based on traditional 
occupation of the lands concerned by indigenous populations could be deai: 
with, and another under which specific claims based on allegations that the 
Government had not discharged some of the obligations incumbent upon it under 
the Indian Act could be dealt with. Specific claime were therefore linked to 
treaty obligations, whereas genersl claims related, in general, to lands tha: 
had not deen the subdject of treaties, although some exceptions were admitted. 
Pursuant to the application of those two types of procedure, a number of 
autonomy agreements had already been negotiated and concluded, and their 
implementation was guaranteed under federal law. Although the Government 
was determinec to find a prompt, just and equitable solution to the problems 
that still arose in that field, the situation was etill very difficult, gsven 
the complexity of the historical circumstances, and it seemed unlikely that 
the Constitution would be amended in the near future so as to allow all 
applications for autonomy to be satisfied. Nevertheless, the Federal 
Government was already planning to transfer certain responsibilities to the 
Territories, particularly with Tegard to economic development. Furthermore, 
Bill C-31 to amend the Indian Act was currently being considered by various 
authorities, and in 1985 Parliament had already adopted amendments designed <5 
eliminate discrimination against Indian women, to restore the rights of the 
bands, and to grant them greater autonomy. Amendment of the Indian Act posed 
problems because some bands were opposed to the inclusion of women and children 
in their lists, which would entail the reintegration of 76,000 persons into 
communities for which resources for euch an increase in population had not yes 
been provided for. Consequently, some difficulties persisted, and the effects 
of Bill C-31 would have to be carefully evaluated. 


6. The Sparrow case and another ‘case also of interest to the indigenous 
peoples had greatly helped to clarify the rights of indigenous peoples in 
Canada. The importance of the decision handed down in the Sparrow case. vas 
due to the fact that it had been the first time that the Supreme Court of 
Canada had interpreted the expression “the existing rights - ancestra) or 
treaty - of the Ind4ane” in article 35 of the Constitution. It was a question 
of knowing whether a particular provision of the Fisheries Act, establishing 
limits for the length of nets, had been incompatible with article 35 when the 
fishing was done by indigenous peoples. The Court had Clearly affirmed that 
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Syaceutve hadue i i 
: y to be given to the fishing done by indigenous peoples for 


SrSistence and other purposes. That cecision had had, and would SbViess iv 
have, important revercussions. ri 


v she other case. heard in Ma 1990, had been i \ “5 

ef what could be considered sc be a treaty. i nr Wap RAN lahat Cena a 
document drawn up in 1760 sy a senior British officer and an Rouarenous’ ; 
Soup. The Court had held that wha: Cnarecterized @ treaty was the intention 
to create obligations - and therefore the presence of obligationg - ae elias 
a certain cegree of solemnity. On that basis, i: had decided shat the Bee oe 
in question did in fact constitute a sreaty protecting the custome of the. 
ineigenous pecples and it had therefore rejected, as being imcompatibie with 
the treaty, a suit for compensation for damage caused to trees and for lighting 
a fire outside authorized camping places {n a region where fires had had a 
religious meaning for the indigenoua peoples. The recognition of a document 

of that kind by the courts would also have important repercussions on future 
relations with the indigenous peoples. 


Se Turning to the question of languages, he said that six indigenous 
languages enjoyed official status in the North-west Territories, where the 
ssucy of an indigenous language was compulsory for all echooichildren. in the 
other regions of the country, more attention was beginning to be given to the 
Study of indigenous languages in primary and Recondary schools, which now 
cifered teaching in those languages to more than half of the incian pupiis. 
shere was also federal aid for cultural centres and for educational and racio 
programmes designec to promote the continued use of local andigenous languages. 
Very large suns of money had been allocated for those purposes. There were, 
of course, practical iimitations on the aid provided by the Canadian Government 
for the teaching of languages, due particularly to the fact that certain 
Languages did not have a written forn. Nevertheless, those responsible were 
trying to overcome the obstacles in order to ensure that the languages 
survived. With the exception of the North-west Territories, the official 
languages were English and, in Quebec, French, and only the English-speaking 
and French-speaking communities could deal with the authorities in their owr 
language. That posed rather complex administrative problems. However, in 
cases involving individuals such as in relations with a court, the Pighttc 
addresa the court in the mothers tongue was guaranteed by the Constituticn and 
the possibility of using indigenous languages before the courts was being 
increasingly provided for, quite apart from the use of an interpreter 
guaranteed by the Canadian Charter of Rights and Freedoms. In the north of 
the country there was also a tendency to require that juries should be composed 
of persons capable of underetanding the accused in the language of his choice. 
Finally, it must be pointed out that an amendment to the Official Languages 
Act provided for a change in the provisions of the Criminal Code to guarantee 
to all Canadians, not only the right to an interpreter, but also the right to 
use English or French in all criminal proceedings, the right to require that 
the judge and the jury, if there was one, understood the language of the 
accused, and the right to require, when the Federal Government instituted 
Proceedings, that the Advocate General spoke the language of the accused. 
Although it was not possible to guarantee those rights for all the languages 
spoken in Canada owing to their number, the Federal Covernment was trying to 
improve the situation in respect of English and French, since it considered 
that the language issue was very important in the country. 
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9. Mr. Wako had asked whether any coneideration had deen given to amending 
the Consticution in order to take account of Canada's aulticultural heritage. 
Article 27 of the Canadian Charter of Rights and Freedoms stated that the 
interpretation given to the Charter must be consonant with the promotion, 
maintenance and enhancement of the cultural heritage of Canadians. However, 
so far {it had not been possible to guarantee, in the Conetitution itself, new 
raghts for the indigenous peoples. The Government wag Studying what could be 
¢one to that effect and, in the meantime, was adopting legislative measures ‘o 
fill in the gaps. Once again, the complexity of the problems that arose with 
regard to the indigenous peoples should be stressed: for example, in the 
province of Quebec alone there were 11 different indigenous groups. 


10. In conclusion, he referred to the experience that the dialogue with the 
Committee represented for the Canadian Government. The questions asked dy 
members of the Committee to enable them to evaluate Canada’s legal, social and 
economic system and to ascertain the measures taken to implement the provisions 
of the Covenant related, in general, to complex areas. The Canadian Governnen: 
had done its best to reply and had not tried to convince the Committee that 
everything was perfect in its country. In Canada, as elsewhere, there were 
many problems that the Government was trying to understand and to solve through 
just and viable solutions. His delegation had taken note of the views 
expressed and of the criticism implied in gome questions, since Canada took 

its obligations under the Covenant very seriously. 


ll. The _CBALRMAN invited members of the Committee to make general comments on 
Canada's reports and on the dialogue they had had with the Canadian delegation. 


Wor Ur, AGUILAR URBINA said that, as Mr. Prado Vallejo had stated, there was 


no human rights paradise; that had been ascertained once again during the 
consideration of Canada's reports, but the proceedings had also shown - and 
that was what mattered - that Canada took its obligations under the Covenant 
very seriously. 

13. The situation with regard to Canada's minorities, and especially its 
indigenous minorities, was still a source of some concern. Unlike many other 
countries, Canada recognized the existence of minorities and seemed to want to 
solve the problems that arose in connection with them. Ee hoped that it would 
do so in compliance with the provisions of the Covenant. He, too, was worried 
about the derogation clause provided in article 33 of the Canadian Charter of 
Rights and Freedoms, which went much further than what was provided for in 
article 4 of the Covenant itself. 


14. The Committee's dialogue with the Canadian delegation had been one of the 
most conetructive and he thanked the representatives of Canada for their 
co-operation. 


15. Mr. EL-SHAFRI noted that, since the submission of Canada's first reports, 
many measures had been taken to protect human rights; the most important had 
been the decision to incorporate human rights in the 1982 Constitution and the 
agreement concluded in November 1981 between the Federal Government and the 
Provinces, with the exception of Quebec, to include in the Canadian 
Constitution a series of legal principles applicable by the courts under which 
any legislation contrary to them was rendered inoperative. 
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£ Re tranked the Canadian delegation for its very comprenensive replies +> 
Ne Csestions put 83 it. Federal and provincial legislation was new being 
evieved for the pusgeses of bringing it into line with the Canadian Charter 
S Rights and Freedoms, bearing in mind aleo the provisions of the Covenant. 


7. Neverthelese, there were etili several points on which concer had Seen 
expressed. Firss, there was the clause contained in article 33 of the 
Canadian Charter which stated that Parliament or a provincial legislature 
Tight adopt legisiation where it was expressiy stated that the legislation, 95- 
a provision thereof, weuld have effect snéependent.y of a given srovisica cf 
article 2 or of articles 7 to 15 of the Charter. That clause might cightly 
give the impression that Parliament or provincial legisiatures were not bound 
hy certain articles of the Constitution. In that connection, he had been 
somewhat reassured to hear Mr. Low state that the validity of any iaw adopted 
by Parliament or a provincial legislature having effect independently of the 
above-mentioned articles of the Charter could be challenged before the courts. 
Tt was not certain, however, that in practice a person who considered that che 
protection of a freedom or right had not been secured in an appropriate manne: 
Dy an item of legislation could stiil chaiienge its validity. The accumulation 
of appiccations for asylum and the protection of the rights of the indigenous 
peoples were further sources of concer. 


18. Ure. EISGINS thanked the Canadian delegation for having tried to reply to 
ell the questions put to it. She herself shared the opinion expressed by most 
members of the Committee on the subject of article 33 of the Canadian Charter 
of Rights and Freedoms, which provided for a derogation clause that did noz 
appear to be sompatibdie with article 4 of the Covenant. 


49. %In order to dispel any misunderstanding concerning her position on 

the situation of asylumeseekers, she explained that in her opinion the 

2951 Convention relating to the Status of Refugees should be interpreted ina 
manner consonant with obligations under the Covenant and that asylum-seexers 
should enjoy the rights recognized in the Covenant, even if the question of 
asy.um was not mentioned in it. She did not think, however, that those 
questions came under articles 9 or 14 or even 7 of the Covenant, but rather 
under article 26. Nevertheless, she still considered that the system adopted 
by the Canadian Government to accelerate the processing of applications for 
asylum and of refugees, in which a kind of target group was selected, was act 
the most appropriate. In particular, she would like family considerations 
never to be lost sight of. 


20. With regard to the explanations given by the representatives of Canada 
regarding article 1&4, she pointed out that, in the Lv. Canada case, the 
question of the applicability of article 14 to administrative decisions had 
met deen settled. Moreover, although it was normal that the question of 
cOllective bargaining should te dealt with in texts regulating relations 
between workers and employers, the right to collective bargaining if it was 
set forth in one of the two Covenants, must be able to be exercised as a human 
righe. 


21. The Canadian delegaticn had supplied some very clear information on the 
problems, even temporary, that might arise with regard to entitlement to 
¢isablement benefits, which ahe hoped would be solved very soon. The details 
provided on the application of the concept of internal self-determination were 
extremeiy useful snd demonstrated that self-determination did not necessarily 


imply secession or sovereignty and that a people could live autcnemeusiy ‘= 
Negrin: sisi (skis BeitsRis Cimch CSIs GIsO incre selos GOS Coicsia Ag asticie x 
af the Covenant. She hoped that, a6 the Tanadian deiegation had real fircrec 
the Federal Gowermment would continue its constitutional refcems co £a-:1:° 
she incigenssg pecpies'’ movemen? towarasé autonomy. In connection with the 
event3 that had taker place at Cka, she too considered the use of force is 
quice unacceptabie and had merely asxed whether other measures should act 


deen taken, in conformity with the law, so as to respect the provisions, xc 
of the Canacian Charter of Rights and Freedoms, but of the Covenant. 


22. In general the human rights situation in Canada was quite exceptional, 
even 4f a few problems remained in certain areas. However, the Canadian — 
Government was aware of them and sparing no effort to soive them, while 
respecting human rights. She congratulated the members of the Canadian 
delegation on their work and thanked them for their co-operation. 


23. Mr. PRADO VALLEJD welcomed the positive dialogue that had been 
established between the Committee and the Canadian representatives, who had 
responded to the Committee's concerns in an objective, frank and precise way, 
demonstrating that they had carefully prepared and informed themselves, and 
displaying an outstanding spirit of co-operation. The two reports submittec 
by Canada were excellent, consistent with the Committee's guidelines, and gave 
an accurate picture of the situation in Canada concerning the implementaticn 
of the Covenant. 


24, dowever, some problems, particularly those of minorities and indigenous 
peoples, had still not been solved; it was to be hoped that they would be 
capicly settled in a spirit of equity and respect for the rights enshrined in 
the Covenant. It was also regrettable that the freedom of expression of 
public employees was limited. Finally, the marked differences between the 
provincial legislations and federal legislation in the field of human rights 
were liable to give rise to discrimination. He was sure, however, that the 
Canadian Government would make every effert to find a way to implement the 
provisions of the Covenant to the full. 


cS. Mr, WAXO noted with satisfaction that Canada took its obligations under 
the Covenant very seriously and followed the Cosmittee'’s work closely. The 
two reports could well be described as excellent; they gave extremely detailed 
information about many issues, particularly the jurisprudence of domestic 
courts in respect of the various rights embodied in the Covenant and the way 
in which the courts interpreted those rights. The supplementary information 
provided by the Canadian representatives in their oral statements had given 
the Committee a more detailed picture of how Canadien citizens were able to 
enjoy the rights guaranteed by the Covenant. 


26. The Canadian Government was taking steps to resolve all problems tha: 
might arise, particularly those of indigenous peoples, by adopting various 
provineial and federal laws. Other countries could usefully refer to Canada's 
experience in coping with protlems that arose in connection with ethni: 
minorities. 


27. The question whether article 14 of the Covenant was applicable t- 
administrative courts had still not been resolved. It seemed that the:e 
courts were actually judiciai bodies to which some, if not all. of the 
principles set out in article 14 = such as the principles of independen-2 2-:: 
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impartiaiity - should apply. [It would therefore be useful if Canada could 
provide nore detailed information on that point. It might also give eae 
shougnt to the way in which the right to autonomy of indigenous peoples could 
ve incorporated into constitutional law. 5 


28. In conclusion, he said he had been moet impressed by the frankness and 
neonesty shown by the members cf the Canadian delegation in replying to the 
Committee's questions. ; 


29. Mr, MAVYROMMATIS welcomed the fruitful dialogue that had been established 
between the Canadian delegation and the Committee. The delegation's replies 
to the Committee's questions on self-determination had clarified some issues 
and dispelled certain doubts. It was clear that considerable progress had 
Seen made in Canada, particularly from the standpoint of respect for the 
rights of ethnic minorities, since the submission of the initial report. The 
human rights problems that had arisen in Canada were mainly the result of its 
demographic composition and its multi-ethnic nature. 


30. Moreover, there was no doubt that Canada's policy towards asylum-seekers 
was one of the mest liberal in the world, which was particularly praiseworthy 
given that most other countries = particularly European countries - were new 
adopting increasingly restrictive measures in that respect. Nevertheless, 
Canada still had the means and the possibility of doing even more on behalf co 
indigenous peoples and refugees. 


31. Mr,ANDO said that Canada's report was quite exemplary. The delegation's 
replies to the Committee's questions also demonstrated the Canadian 
Government's desire to co-operate with the Committee. Nevertheless, the 
Committee's consideration of the report also revealed that there were many 
human rights problems in Canada, which were mainly due to differences in 
attitude between the Federal Government and the provincial and territorial 
governments and to the diverse and multi-ethnic nature of Canadian society. 
The main problems still to be resolved were the situation of refugees and 
asylum-seekers, the rights of indigenous peoples and trade union rights. 


32. It was true, as Mr. Low had said, that all efforts in the field of human 
Tights should aim to achieve unity in cultural diversity and equality for all; 
that was certainly a very difficult aim to achieve. The most essential 
prerequisite was patience, because the procese was a slow one. Moreover, in 
the quest for a solution, the interests of future generations must never be 
overlooked. Finally, it was essential to remember that the rest of the world 
was following events in Canada, in order to profit from its experience. The 
Committee earnestly hoped that the positive developments that had taken place 
in Canada would continue. 


33. Mr. MYULLERSON thanked the Canadian delegation for the frankness and 
openness that had characterized its replies to the Committee's questions and 
the dialogue that had been established during the past two days. Canada 
provided an excellent example of the way that human rights problems should be 
tackled. His few remaining concerns were mainly connected with the fact that 
Canadian society wae multicultural, multilingual and multi-ethnic, which was 
both an asset and the source of serious problems. In that area, too, the way 
in which Canada was dealing with its problems was an example to all other 
countries. He was also concerned about article 33 of the Canadian Charter of 
Rights and Freedoms, since the difficulties it raised reminded him of the 
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probleme encountered by his own country, owing to the incompatibility between 
certain Legislative provisions of the central Covernment and those of she 
republics. 


34. to, WENNERGREN thanked the Canadian delegation for the way it had 
answered the Committee's questions and the information it had provided atout 
the legal system in force in Canada, including recent changes. He welcomed 
the efforts that Canada had made on behalf of indigenous rights, which he 
considered a very encouraging development. 


35. He wished to point out an omission concerning article Ll of the Covenant: 
the Committee did not know the position taken by the Canadian provinces in 
respect of that article. Canada’s initial report did not give any information 
on the matter, although the Committee had emphasized on several occasions tha: 
it was desirable for State parties’ reports to deal with each of the paragraphs 
of article 1. He hoped that such information vould be included in Canada's 


fourth periodic report. 


35. Ma.CHANET joined previous speakers in thanking the Canadian delegation 
for its most interesting replies and for the very constructive dialogue that 
had been established. She endorsed the concerns expressed by other speakers 
on refugee rights, the difficulty of applying laws subject to two legislations 
(federal and provincial) and, more particularly, on the derogation provided 
for in article 33 of the Canadien Charter of Rights and Freedoms. She wished 
te comment on three points: firstly, non-discrimination and minority rights; 
second, pre-trial detention; and third, trade union lew. 


37. To take her first point, article 27 of the Covenant stated that, in those 
States in which ethnic, religious or linguistic minorities existed, persons 
belonging to such minorities should rot be denied the right, in community with 
the other members of their group, to enjoy their own culture, to profess and 
practise their own religion, or to use their om language. Articles 2 and 26 
of the Covenant guaranteed equality before the law and prohibited any type of 
discrimination based on race, religion and language. There was no 
contradiction between those two provisions: the right of a group to enjoy a 
communal cultural life, to practise its ow religion and use its ow language 
did not prejudice the right of individuals to exercise their individual 
rights, particularly the rights enshrined in the Covenant. Even if the 
individual tights of every member of the national commmity were acknowledged, 
the enjoyment of cultural life by a minority group did not, ’ 
infringe the fundamental rights of the majority. The Comittee had gone even 
further in paragraph 10 of its general comments on article 26 of the Covenant, 
stating that it was justified to Stant additional rights and preferential 
treatment to certain population groups in order to correct an overall 
situation that was unfavourable to them. She realized that the issue was not 
a simple one end that it was essential to find a fair balance between all the 
Broups concerned and the State. She, like Mr. Ndiaye, felt that it was 
important not to create ghettos which would encourage exclusion and 
marginalization. for that reason, group rights should not stand in the way of 
the full and complete recognition of individual rights, whether or not the 
individuals in question belonged to perticular Gtoups. It was thet aspect 
which worried her when she considered the relationship between the Indian Aet 
and the Canadian Human Rights Act and, in particular, article 67 of the 
latter, which the Coumittee had discussed in great detail. In its 1988 and 
1989 reports, the Canadian Human Rights Commiseion had called for the 
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aso.itisn of article 67 which, it said, prevented it from Puring on human 
tights cases involving indigenous peoples. She felt that the situation should 
be clarified durs‘ng the review of the [Indian Act. She was sure that the : 
Canadian representatives would report to their Government on the position thas 
mad emerged during the Committee's diacussion of the issue. J 


38. in respect sf pre-trial detention, she wished to emphasize two points 
that ceserved careful congideration by the Canadian authorities if the 
situation was to improve. Firstly, there was the average length of detention 
which, according to the figures given by the Canadian delegation, did not seem 
excessive. HYcwever, there were considerabie discrepancies between different 
provinces, and they should be removed. Secondly, she noted that children 

of 12 could be subject to pre-trial detention. Although the Covenant did 

not specify a minimum age for detention, 12 seemed too low. Some European 
countries were trying to improve the situation, and several had prohibited the 
detenzion of minors under the age of 16. 


39. Finally, in respect of trade union law, she had not been convinced by the 
Canadian delegation’s explanation. She considered, in any case, that an 
obligation placed on an individual to pay subscriptions to a trade union to 
which he did not wish to belong was contrary to article 22 of the Covenant. 


40. The CHAIRMAN, speaking in his personal capacity, expressed great 
satisfaction at the outcome of the two days of dialogue with the Canadian 
representatives. Canada's reports had been prepared in complete consistency 
with the Committee's guidelines which, given the unique structure of the 
country, had presented particular difficulties not experienced by other 
countries. The reports, together with the explanations provided by the 
Canadian delegation, had given the Committee useful information about national 
practice and the implementation of the Canadian Charter of Rights and Freedoms. 
The dialogue that had taken place had also been moet useful, and the Committee 
had had other opportunities, too, to note the Canadian authorities’ desire to 
cooperate. He welcomed the business-like way in which they had assumed their 
responsibilities, both towards the Committee and towards communities within 
Canada. 


41. The discussion with the Canadian delegation had allowed ‘the Committee ‘o 
shed new light on the relationship between article 1 and article 27 of the 
Covenant, which was a matter of very great importance. He thanked all the 
members of the delegation, including those who had not actually taken the 
floor, and hoped that the dialogue would continue when Canada submitted its 
fourth periodic report, due on 4 April 1995. 


42. Mr. LOW (Canada) expressed his appreciation of the Committee's words of 
praise for the Canadian delegation. He had two concluding remarks to make. 
The first concerned the definition of a "minority"; the indigenous peoples of 
Canada did not consider themselves to be minorities, and were not regarded as 
such by the authorities. Those peoples had made up the original Canadian 
mation, and they rightly refused to allow their position to be reduced to a 
state of subordination and dependence. [t was not a question of vocabulary, 
but of a most important principle in the view of the authorities and of 
Canadians in general. 
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43. Uis second remark concerned the constraints which the Committee imposed 
by calling upon States parties to make their reports short. For that reason, 
some issues had not been dealt with in the third periodic report, although all 
questions that were still outstanding would be covered in the fourth periodic 
report. 


44, Finally, speaking on his ow behalf and on behalf of the Canadian 
Government, he thanked the Committee for its efforts - particularly a visit to 
Canada by several members to attend a human rights seminar - which had allowed 
Canadians and the other participents in the meeting to gain a better 
understanding of the provisions of the Covenant. 


45. Mr. DUBOIS (Canada) thanked the members of the Committee for the quality 
of their analysis and the dialogue they had established with the Canadian 
delegation. The past two days had been devoted to difficult problems, since 
Canada was an immense country with a federal system of government, which 
brought together many diverse ethnic groups, each with its own rights and its 
own social system. The essential thing, in his view, was to establish an 
equitable balance between all those communities. He also assured the Committee 
that the issues that had not been covered would be dealt with in the next 
periodic report. He reaffirmed the desire of the Canadian authorities to 
continue the dialogue with the Committee which had been going on for a number 
of years now; any improvement in the human rights situation would be the 
result of the efforts of the Covernment and all other parties, including the 
minority groups. In conclusion, he stressed the need to bring about a radical 
change in people's attitudes, and not just in the law. The Canadian 
authorities took their role in promoting the provisions of the Covenant at an 
international level very seriously, and the appreciation expressed by the 
Committee had been a great encouragement in that task. 


The meeting rose st $,30 p.m, 
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Corrigendum 
PUBLIC MEETINGS 


* 


The present document contains the corrections received from members of 
the Human Rights Committee and from the Secretariat applying to the English 
text of the summary records of the public meetings of the Committee at its 
fortieth session (CCPR/C/SR.1009-1016, 1018-1021, 1024, 1025, 1028, wen 
1031-1035 and 1036/Add.1). 


The Committee also held eight closed meetings. The summary records 
of those meetings (CCPR/C/SR.1017, 1022, 1023, 1026, 1027, 1030, 
1035/Add.1 and 1036) were issued in restricted distribution. The 
corrections to the records of the closed meetings appear in document 
CCPR/C/SR.1009-1036/Corrigendum/Add.1, which was also issued in restricted 
distribution. 


With the issuance of the corrigenda (CCPR/C/SR.1009-1036/Corrigendum and 
Add.1), the summary records of the meetings held by the Human Rights Committee 
during its fortieth session are to be considered as final. 


: Extracts - Canada - 1010th to 1013th meetings, pages 1-12 
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Paragraph 3, line 3 


For Federal, provincial and territorial Governments read federal, 
provincial and territorial governments 


Paragraph 7 
(a) line 6: for discrimination, read discrimination - 
(b) line 11: for cost read cause 
Paragraph 10, line 7 
For had subsequently been read was subsequently 


Paragraph 11 


(a) line 2: for Federal and Provincial Governments read federal and 
provincial governments 


(b) line 7: for forum, between the Federal read forum between the 
federal 


(c) line 8 should read 
government, the Government of Nova Scotia and native associations for 
Paragraph 17, line 6 
For Federal Government read federal government 
Paragraph 23, line 9 
For Federal Government read federal government 
Paragraph 26, line 15 
For had not been read was not 
Paragraph 32 
Lines 4, 5 and 6 should read 
The first amendments to Canada's new Constitution had arisen out of a 
series of constitutional conferences on aboriginal matters. 


Self-government had been the dominant issue at several of these 
conferences. Unfortunately, the proposals put forward for 
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Paragraph 35, lines 9 and 10 
Create a new paragraph 35 bis with the text which begins For protection as 
Paragraph 37, line 8 
For his read the complainant's 
Paragraph 43, line 2 
Before Yukon insert the 
Paragraph 63, line 1 
For Rights of read Rights and 
Paragraph 76, line 6 
For ruled read stated in a subsequent case 
Paragraph 77 
Line 1: for Federal Government read federal government 
Line 9: for but read because they 
Line 15: for Reference read A Reference 


Line 16 should read 


been taken to the provincial Court of Appeal and, subsequent to the 
Court's 


Line 18: for Government read government 

Line 19: for legislating, but the read legislating. The 
Paragraph 78, line 1] 

For power read powers 
Paragraph 79 

Line 7: for the Charter read those 

Line 13: for as did read and 


Line 14: after rights insert met every two years 
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page 4 
Paragraph 81 
The last sentence ghould read 
Canada was not convinced it was necessary to amend the Constitution to 
implement the Covenant. The Constitution laid down a minimum set of 
rights related to the Covenant which governments could implement more 
fully by a variety of legislative and other measures. 
Paragraph 82, lines 7 and 8 
Delete the last sentence 
Paragraph 84, line 4 
Before propaganda insert hate 
Paragraph 86 
Line 3: delete referred 
Line 4 should read 


appealed in full to a tribunal of three members. Canada felt that such a 
procedure for dealing with complaints of discrimination was 


Line 6: for lawyers read persons 
Paragraph 88, line 2 
For provisional read provincial 
Paragraph 89 
Line 4: after individuals insert in those categories 
Line 9: for Human Rights read Rights and Freedoms 
Paragraph 94, line 2 
Delete Province 
Paragraph 95, line 3 
(a) for other read third } 
(b) for did read would 
Paragraph 96, line 2 
Delete Province 
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LOlith meeting 
Paragraph 1 
Line 5: after suspended insert under that Act 
Line 6: after police insert or military 
Paragraph 2, line 4 
After 9 and 15 insert or any other articles 


Line 3: for must read might 

Line 4: delete future 
Paragraph 6, line 5 

For his read her 
Paragraph 10, line 11 

For procedure read procedures 
Paragraph 17, line 3 

After with the insert full range of 
Paragraph 20 


Line 2: for his general remarks read its General Comments 
Line 6: for had been held up when a read were pending if the 


Paragraph 26, line 7 


For accession read adherence 


For to read at 

Paragraph 45 : 
Line 1:. for The Canadian authorities read Canadian law 
Line 3: for doctors read the doctor/patient relationship 


Line 5: for the standards were not wholly read current standards might 
not be wholly 
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page 6 
Lines 9 and 10 should read 
was authorized without the informed consent of the person concerned. In 
the absence of such consent, civil and, where necessary, penal 
liabilities would arise. 
Paragraph 46 
Line 4 should read 
Criminal Code. A police officer was empowered to arrest a 
Line 5: for a misdemeanour read an offence 
Lines 6 and 7 should read 
a serious (or an indictable) offence. In all 
Line 9 should read 
were required to be brought before a Justice within 24 hours, in normal 


circumstances, and thereafter, the detention must be reviewed every eight 
days. The basic principal of the relevant 


Paragraph 4/ 


Line 2: for a federal obligation read established by a federal 
legislation, and is 


Line 3: before interpretations insert varying 
Paragraph 51 

Line 2 should read 

be obtained. In the 

Line 4: for should not exceed read of up to 

Line 5: after $100,000 insert could be awarded 


Line 8: for the compensation procedure read obtaining a pardon or 
acquittal 


For tribunal read tribunals 
Paragraph 63 
Line 3: after independence insert and guarded it carefully 


Line 4: for articles 96 to 100 read section 96 
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Line 5: (a) for higher read superior 

(b) for courts in read courts which are established by 
Line 6: for Article read Section 
Line 8: for threatened read restricted 
Paragraph 64 


Line 1: after remuneration, insert under section 100 of the Constitution 
Act, 1867 


Line 2: for higher read superior 

Line 4: for law read statute 

Line 5: for in no way read not directly 
Paragraph 

Line 3: for 75, except as read 75. The sole exception would arise as 

Line 4: before Judicial insert Canadian 

Line 5: for judges, in the form of read judges. The removal of a 
federally appointed judge (which has never occurred in Canada) could only be 
accomplished by way of 

Line 6: (a) for his dismissal read the dismissal 

(b) for his impeachment read impeachment of a judge 

Paragraph 66, line 1 

After Governor insert in Council 
Fr raph 67 

Line 3 should read 

provincial court judges, who were appointed by the provincial authorities, 
Paragraph 68, last line 

For judiciary read practice of law 
Paragraph 69, line 5 

For two read three 
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Paragraph 70 
Line 8: for judicatures read tribunals 


At the end of the paragraph insert Those are key elements of the 
principles of natural justice or procedural fairness. 


Paragraph 71 
Line 6: for applied read and explicitly required by Statute 


At the end of the last sentence insert and with respect for the 
privileges of natural justice 


Paragraph 73, last line 
After any insert perception of 
Paragraph 74 
Line 2: for instanced the fact read mentioned 
Line 5: after prosecution insert , 
Line 6: delete also 


Line 7: for interior provincial police read separate Ontario Provincial 
Police 


Line 9: for commission read mandate 


Line 6: for latter read recent 
Line 7: (a) for tried read tended 
(b) for judges read lawyers 


Line 9 should read 


Canada and judicial challenges under the Charter. Steps had been taken 
to encourage links between bar firms 


Line 12: delete that 
The last line should read 


practices preventing the mobility of judges had been under consideration 
but were difficult to eliminate. 
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page 9 

hee 


For federal legislation over domestic read human rights legislation over 
other domestic 


Line 1: for might read was 
Line 2: (a) delete appear 
(b) delete must 
Line 3: (a) for be repealed read was of no force or effect, 
(b) for article read section 
Line 4: for article read section 
Line 5: for article read section 
Line 8: for certain read the 
The last line should read 
texts to which Section 33 was applied. 
Paragr 
For alien read aliens 
Paragraph 86, line 4 


After employees. insert The Supreme Court had decided that freedom of 
association did not give a constitutional basis for the right to strike. 


1012th meeting 
Paragraph 3, line 2 
For equivalent read similar 
Paragraph 5 
Line 6: for reserving read preserving 
Line 10: after conferences insert on aboriginal matters 


Paragraph 10 
The name of the speaker should read Mr. EL SHAFEI 
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Line 5: for authority read requirement 


Line 8: after necessary insert religious 


The name of the speaker should read Mr. EL SHAFEI 
Paragraph 19 
Lines 6 and 7 should read 
full control in such cases, unless there was cause for child welfare 


authorities to intervene. For example, those authorities occasionally 
had to seek court rulings in cases where necessary medical 


Paragraph 38, line 2 

For 2393 read 23/93 (CCPR/C/DR(XVI)R. 23/93) 
Paragraph 52, line 5 

For reasonable read unreasonable 
Paragraph 53 

Line 5: delete all 

Line 15: for predicted read predicated 
Paragraph 54, line 4 

Before public insert the 


Paragraph 4 
Line 10: for interlocutor read negotiator 


Penultimate line: for brought back read bought 


Paragraph 5 
Line 13: for autonomy read self-government 


Lines 22 and 23 should read 


difficulties with Bill C-3l, to amend the Indian Act, were currently 
being considered by various authorities. That was the Law adopted in 


1985 by Parliament to 
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Line 25: after autonomy insert in the determination of band membership 
Line 26: for were read had been 
Paragraph 6 


Line 1: for another case also of interest read the Sioui case were also 
of great interest 


Line 2: after peoples insert and 

Line 6: for It was read The case concerned 
Paragraph 7 

Line 8: for it read the Court 

Line 9: for suit for compensation read prosecution 


Paragraph 8 


Line 14: after survived. delete With the exception of the North-West 
Territories, and start a new paragraph numbered 8 bis. beginning The official 


Line 15 should read 


languages of Canada were English and French for federal purposes. Only 
the English-speaking 


Line 16: for could read had a legal right to 


Line 19 should read 


address the court in the mother tongue and to the assistance of an 
interpreter was guaranteed by the Charter. 


Line 20: for the possibility read The possibility 

Line 21: for provided for read considered 

Line 22: for the Canadian Charter of Rights and Freedoms read the Charter 
Line 23: for tendency to require read project to ensure 


Line 29: for and the jury, if there was one, read (and the jury if there 
was one) 


Line 31 should read 


or was party to civil proceedings in the Federal Court, that the lawyer 
for the government spoke the language of the private party. 


CCPR/C/SR.1009-1036/Corrigendum 
English 
page 12 


Paragraph 12 
Lines 2, 3, 4 and 5 should read 


no human rights paradise. Nevertheless, what mattered was that Canada 
took its obligations under the Covenant very seriously. 


1014th meeting 
Paragraph 35, penultimate line 
delete or judicial 
Paragraph 48 
Lines 13, 14, 15 and 16 should read 


not have a general power to declare government decrees incompatible with 
legislation. The Constitution, however, included a provision (art. 92:2) 
whereby a government decree, which was in conflict with a constitutional 
or ordinary statute enacted by Parliament, was to be ignored by a judge 
or a civil servant when applying the law in individual cases. It was 


Page 12, paragraph 50 
Line 3 to the end of the paragraph should read 


administrative courts from the administrative boards marked another step 
towards full independence. However, further progress needed to be made 
in this area. A question requiring particular attention was the 
relationship between State authorities and individual parties as 
litigants before administrative courts. It was not obvious whether this 
fully conformed to the principle of equality of arms such as it had been 
laid down by the European Court of Human Rights. 


Paragraph 55 
Line 14 to the end of the paragraph should read 


interesting to note that the Parliamentary Ombudsman could state his 
opinion as to whether judges exercised their functions in conformity with 
the law. This was not regarded as a violation of judicial independence 
as such. Even so, the Ombudsman was very cautious not to tell the judges 
how to apply the law within the limits of the discretion given to the 
judges by the law itself. The Ombudsman would only intervene when he 
thought there had been a clear breach of that discretion. 
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Press Release HR/2663 
23 Asewet 1990 


Netober 


HUMAN RIGHTS COMMITTEE BEGINS CONSIDERATION OF REPORT OF CANADA 


The confrontation between Mohawk Indians and Canadian authorities 
last August at Oka, Quebec, had been a difficult test of human rights which 
Canada had met, according to Gerald Shannon, Pormanent Representative of 
Canada to the United Nations Office ut Geneva, speaking at the Human Rights 
Committee today, 23 October. 


Mr. Shannon was presenting Canada's second and third periodic reports 
(documents CCPR/C/Si/Add.1 and CCPR/C/64/Add.1) to the Committee on the 
measures his country had taken to give effect to the provisions of the 
International Covenant on Civil and Political Rights. He was accompanied by 
Paul Dubois, Deputy Permanent Representative and Alan Kessel, First Secretary 
of the Permanent Mission of Canada; Martin Low, Senior Ganeral Counsel and 
Irit Weiser, Counse) in Human Rights Law, Department of Justice; Jérome 
Lapierre, Director-General, Citizens' Participation Branch, Oepartment of 
Secretary of State; Marilyn Whitaker, Director, Constitution Directorate, 
Department of Indian and Northern Affairs; Marcel Cloutier, Human Rights 
Division, Department of External affairs and International Trade; and Patrice 
Lafleur, Province of Quebec. . 


Introduction of Reports 


In introducing his country's reports, Mr. Shannon said that Canada's 
human eights record was a source of pride. The Canadian Charter ef Rights 
and Freedoms, federal and provincial human rights acts and other legislation 
guarantee and protect the fundamental values delineated in international human 
eights instruments, ineluding the International Covenant on Civil and 
Political Righte;- Moreover, Canada had put into place the necessary 
mechanisms to ensure that these values were effected and that meaning was 
given to their content. Canada had a vigorously independent and impartial 
judiciary, unrestricted access to the courts and financial assistance 
programmes for persons involved in litigation. Supplemental complaints 
procedures were else available in the form of federal, provincial and 
territorial human eights commissions and police commissions. The Optional 
Protoco] to the Covenant provided yet another form of recourse to 
individuals. 
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The Ambassador added that although the process af constitutiona) 
reforms represented by the Meach Lake Accord was currently stalled, the 
commitment to reform remained. Recent Government inquiries and jurisprudence, 
had resulted in strona anti-discrimination measures, particularly in areas 
where discrimination or unfairness was reflected in subtle or indirect ways. 


Regarding the events at Oka, Quebec involving Mohawk Indians, Mr. 
Shannon said the conflict had "demonstrated the threat that violence can pose 
for fundamental rights". It had also shown the ability of Canadian 
institutions to meet with such a test ef human rights and to bring about a 
peaceful solution. Oiscussions had started between the federal Government, 
the government cf Quebec and Mohawks at Kanesatake to deal with the transfer 
ef land, unification of the community, as well as a social and economic 
consideration. He added that several lona-standing initiatives concerning 
indigenous people were under way. Following a decision of the Committee, the 
Indian Act had been amended to remove discriminatory provisions. Some 
76,000 people had now acquired or had bean re-instated to Indian status as a 
result. 


Other important human rights developments {in Canada incjuded an 
agreement to provide redress to Canadians of Japanese ancestry for injustices 
they had suffered during and after the Second World War and changes to the 
Iamigration Act. 


Questions from Committee Members 


After praising the report's detail and breadth, several members 
addressed questions to the Canadian delegation. 


Christine CHANET, expert from France, asked who chose the members and 
the president of the Human Rights Tribunal? How can it be independent and 
impartial? Concerning the Canadian Commission of Human Rights. jis the law on 
human rights not applicable to the Indians in the various territories? 


Andreas MAVROMMATIS, expert from Cyprus, asked why the Minister of 
Justice had to inform the Parliament of inconsistencies between existing laws 
and the Canadian Charter of Human Rights? He also characterized the treatment 
of Article 1 of the Covenant in the reports as "cursory". Why were political 
and other opinions not prohibited as grounds for discriminatory treatment? 


Francisco José AGUILAR URBINA, expert from Costa Rica, echoed Mr. 
Mavrommatis' concern about the lack of space given to Article 1 in the second 
periodic report. Regarding the Human Rights Tribunal Panel, the expert asked 
on which body the Tribunal depended. Could its decisions be appealed? Who! 
appointed the President of the Tribunal. He also requested clarification of 
the "reasonable.accommodation" concept as wel) as more information on British 
Columbia's Courict) of Human Rights. What measures had been enacted to redrass 
violations of the Covenant? 


Rein A, MYULLERSON, expert from the Soviet Union, asked what was the 
relationship between federal and provincial legislation in the matter of civil 
rights, and now were the conflicts, between them, if any, resolved. 


ze 
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Julio Prado VALLEJO, expert from Ecuador, asked whether the Canadian 
Charter of Rights and Freedoms and the Canadian Declaration of Human Rights 
were compatible with the Covenant. Were all the rights contained in the 
Covenant included in the Canadian documents? Had any decision been taken on 
prohibiting diserimination for political reasons? How were conflicts between 
provincial law on the ene hand and the Charter, the Declaration and the 
Covenant, on the other hand, resolved? 


aes Nisuke ANDO, expert from Japan, asked whether there was clear 
distinction between what was covered by federal laws and provincial 
legislation. 


Joseph COORAY, expert from Sri Lanka, wanted to know, in view of 
self—government proposals being negotiated with Indian communities referred to 
in Canada's reports, to what extent this concept would include the right of 
internal self=determination of aboriginal peoples. 


Omran EL-SHAFE1, expert from Eayat, asked whether there had been any 
limitations on the rights outlined in the Charter of Rights and Freedoms anc 
who decided what was justifiable limitation of rights. 


Bertil WENNERGREN, expert from Swaden, asked if all the Provinces 
subseribed to the principles im Article 1 of the Covenant. If not, why were 
they mot willing to de so? Since there did not soem to be an overall 
monitoring body, how had the machinery for monitoring human rights been 
developed? 


Rosalyn HIGGINS, expert from the United Kinadom, asked whether 


section 33 was a hidden derogation provision, This would present problems, as 
it did net seem to qualify as a derogation provision. 


Amos A. WAKO, expert from Kenya, asked what was the scope of the 
self-government proposal and how it affected the application of the Covenant. 
Furthermore, who was considered a people? Were the Indian community in Canada 
a people and, if not, why not? What was the Citizens' Participation Branch? 


Julio Prado VALLEJO, expert from Ecuador, asked in view of recent 
problems with indigenous peoples, whether the Emergency Act had been applied 
and to what extent. Did the Act also cover non=permanent residents? Were the 
Charter and Bill ef Rights in harmony with Article 4 of the Covenant relating 
to nor-discrimination and derogation of rights? 


Francisco Jose AGUILAR URBINA, expert from Costa Rica, asked whether 
@ paragraph of the right to life could be suspended and what were the 


implications of such a suspension in implementation of the Covenant. Which 
rights, if any, were suspended as a result of the application of the National 
Defence Act last-summer and was this consistent with the Covenant? Regarding 
the law of defamation, the report seemed to say that there was a right to 
defame in the Province of Manitoba. Did the person defamed have any means of 
redress? 


Vojin DIMITRIJEVIC, expert from Yugoslavia, noting that some rights 
considered derogable under the Canadian Charter of Rights and Freedoms could 
not be derogated according to Article 4 of the Covenant, asked for 
clarification af this traubl ina situation. 
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Birame N'DIAYE, expert from Senegal, said that the Canadian law on 
mnon=discrimination did mot include all the grounds for discrimination covered 
by the Covenant. He asked for more information on this subject. 


Response by Canadian Delegation 


Martin LOW, speaking for the Canadian delegation, answered some of 
the experts' questions. He said that the Human Rights Commission acted as an 
instruction tribunal. The Chairman of the Human Rights Tribunal Panel was 
independent of the Commission and of the Govermment. He chose the Tribunal, 
the Charter of Rights and Freedoms did mot. Regarding the power of the 
Tribunal Panel, the decisions of the Tribunal were binding and were subject to 
judicial review. If the Human Rights Commission decided not to send the case 
to a Tribunal its decision was also subject to judicial review. The concept 
of the Tribunal was under review as part of a wider review. The act did not 
apply to those territories where human rights legislation that superseded it 
had been adopted. 


Since the Charter was constantly evolving, the Minister of Justice 
might report to Parliament as a check against legislation that ran counter to 
the Charter. Thus far, this had not happened. The concept of reasonable 
accommodation served as a step in providing equal rights to disabled persons. 
There was a well-developed safeguard against discrimination against public 
servants on the grounds of political opinion. Public servants were prohibited 
from taking part in political activity. Section 15 provided remedy in some 
cases of discrimination on political grounds. 


Where there was overlap between federal and provincial law, the 
federal law overrode. This would also apply as regards the Covenant. 
International treaties required legislative implementation in order to be 
given legal effect. Each provincial government must act in order to give 
effect to international obligation. Constant contact between the federa) and 
legislative Government was needed to ensure implementation of treaties. 


Not all the rights contained im the Covenant were present in the 
Charter of Rights and Freedoms and the Canadian Bill of Rights. This was due 
to the different process of development of the documents. Regarding the 
“terre” treatment accorded Article 1 in Canada's second periodic report, he 
said the members of the Committee had a point. 


Concerning the question of who decided what was justifiable 
restriction of civil and political rights, the delegate said that the 
Government had a difficult task before the courts in this regard. The ; 
Government should demonstrate that its action in restricting a person's right 
was the least obstrusive possible, among other conditions. Asked whether 
those who came before the Human Rights Tribunal also had recourse to appeal as 
well as judicial review, he stated that there was no appeal at present but 
that this was under consideration. 
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AN RIGHT TTEE CONE SIDERATION OF REPORTS OF ADA 


The Human Rights Committee today, 24 October, concluded consideration 
of the second and third periodic reports (documents CCPR/C/$i/Add .} and 
CCPR/C/64/Add.1) by Canada on the measures it had taken to implement the 
provisions of the International Covenant on Civil and Political Rights. The 
Committee started to examine Canada's reports yesterday morning, 23 Octaber. 


The Conmittee works froma list of issues it feals can contribute to 
fruitful discussion with the State party. The State party addresses the 
issues raised in the list, prepared before the eession, and then answers 
additional questions from the Committee's experts. 


The Canudian delegation consisted of Paul Dubois, Oeputy Permanent 
Represontative, and Alen Kessel, First Secretary, of the Permanent Mission of 
Canada; Martin Low, Senior Ganeral Counse), and Irit Weiser, Counse) in Kumar 
Rights Law, Department of Justice; Jerome Lapierre, Director-Goneral, 
Citizens' Participation Branch, Department of Secretary of State: Marilyn 
wingtaker, Director, Constitution Directorate, Department of Indian and 
Northern Affairs; Marce] Cloutier, Human Rights Division, Department of 
External Affairs and Internationa) Trade; and Patrice Lafleur, Province of 
Quebec. 


Tomorrow morning, 28 October, the Committee wil] begin consideration 
of the third periodic report of Finland (document CCPR/S&/Add.1 and Add.) 


State of Emerqen rt 4) 


Responding to questions posed yesterday afternoon, the Canadian 
delegation indjcated that there was no recourse to the Emergencies Act. Ther 
was also no suspension of any rights and anyono had access to the courts. 
Concerning the question of whether the Emergencies Act was restricted to 
Canadian citizens and permanent residents. nor—citizens and non-residents wor 
covered by Section 15 of the Charter of Rights and Freedoms. The right te 


(more) 
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life might be considered absolute, but given the complexity of the question 
and advances in science, this question should be seen with flexibility. There 


was at this time, in view of the failure of the Meech Lake Accord, no plans to 
re-work Section 33 of the Charter. 


Non=discrimination and Equality of the Sexes 


Christine CHANET, expert from France, asked whether Indians could 
invoke beth the Indian Act and the Bill of Rights before the courts. To what 
extent could the Indian population invoke the Bill of Rights before the 
Canadian Commission of Human Rights? 


Rosalyn HIGGINS, expert from the United Kingdom, asked whether the 
backlog of cases of asylun-seekers in Canada could not be addressed by Article 
26 of the Covenant. 


Vojin DIMITRIJEVIC, expert from Yugoslavia, asked for more 
information on the language situation in the country. To what extent could 
the indigenous people use their languages? What wan entailed in designating «& 
language as “official"? Had any consideration been given to the fact that 
there was only one correctional facility far women and the problems of 
discrimination this ¢ould entail? 


Omran EL-SHAFEI, expert from Eaypt, recalling that the list of 
grounds for non=discrimination was not exhaustive, asked whether there had 
been any cases in which this list had been expanded. 


Andreas V. MAVROMMATIS, expert from Cyprus, also asked for more 
informatian on the backlog in the processing of asylumseekers. 


Martin LOW, speaking for the Canadian delegation, addressad the 
questions raised about asylunmeseekers in Canada. Ho noted that many of those 
asylum=-seekers were fleeing difficult economic conditions. There was & 
process that provided for a case-by-case consideration of claims by refugees. 
Discrimination should not be assumed bacause it was taking such a long time to 
dispose of their claims. As concerned the question of language in the 
Northwest Territories the Governmant had officially recognized six aboriginal 
languages. The speaker noted that the Government had embarked on the building 
of five correctional facilities for women. 


ibert fa rity of the Person (articles 7, 9, 10 and 33 


Mrs. HIGGINS, export from the United Kingdom, asked whather articla 
10 applied te those seeking asylum in Canada. 


Bertil WENNERGREN, expert from Sweden, asked which rules governed 
consent to organ donation and other medical procedures. Was preventive 


4° 


detention acknowledged in Canada and which rules governed detention? 
Mr. EL=GHAFE], expert from Eaypt, expressed concern about the length 


of time asylum-seekers were made to wait before their applications were acted 
upon. 


(more) 
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Mme CHANET, expert from France, asked in the framework of compu] sory 
education, for more information on whether ehildren could be held for not 
being in school. 


Nisuka ANDO, expert from Japan, asked whether the length of pre-trial 
detention was different in the diffarent provinces. What was the average 
length of a trial? 


Mr. Low, responding for Canada, said that children were no longer 
held in detention when found out of school during school hours. Concerning 
medical research on humans, Canada had developed a set of standards in 
bioethics. These standards also covered consent, which was required as & 
matter of law. There were also human rights concerns attached to the way the 
law viewed presumed consent. There was no preventive detention in Canada. 
The period of eight days maximum pre-trial detention was a national standard 
with no variations. With regard to non-diserimination, the Canadian Supreme 
Court had ruled that persons who were physically present in Canada had 
different rights from those at a point of entry, such as asylum-seeker's. 


Right to a Fair Trial (article 14) 


Mr. V. MAVROMMATIS, expert from Cyprus, asked for clarification on 
the method of appointment uf Supreme Court und other judges. Could 


compensation inelude reinstatement of a person wrongfully removed from a post? 


Amos WAKO, expert from Kenyr, wanted to know whether the principles 
of right te a fair trial applied to tribunals such as the Human Rights 
Tribunal. Was there a problem of delay in criminal proceedings? What was the 
Government doing to eliminate discrimination jn the administration to justice? 


Fausto POCAR, expert from Italy, asked for more information on the 
provision of legal aid in civil cases. 


Omran EL-SHAFEI, expert from Egypt, asked what laws were applicable 
in the case of overriding clauses. 


Nisuko ANDO, expert from Japan, asked whethor examinations and 
requirements for law professionals were different in the different provinces. 
Was there any interchange between provincial and federal judges? Had there 
been any attempts to establish judicial standards to ensure judicial 
independence? What standards existed at present? How was judicial 
independence guaranteed in the Yukon and Northwest Territories? 


Rajsoomer LALLAH, expert from Mauritius, asked whether judges could 
practise at the bar after retiring. If not, was there any compensation for 
them? Were there any judges of mon-European origin? Had this been envisaged? 


Mr. Low, responding to the experts’ questions, said that the 
independence of the judiciary was safeguarded by a number of constitutional 
provisions, Salaries were set by the legislature, and removal) of a judge 
could only be done by the legislature, for example. In the past, tradition 


(more) 
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was that judges could mot practise law after retiring from the bench. This 
was changing. The question of the sex and the racial and ethnic origins of 
judges had become very important. The priority in all of the courts in Canace 
was to dispose of eriminal cases without delay, espacially when persons were 
in custody. Regarding a question on shooting of blacks, the delegate said 
that in each of these cases the police officer concerned had been charged and 
prosecuted. The Government had established a task force on policing and 
training in response to demands by the black community. Lawyers should be 
approved by the Bar Association of the province where they wanted to 

practise. There was no interchange betwoen provincial and federal judces. 


Freedom of Association 


Mrs. HIGGINS, expert from the Ynited Kinadom, asked for clarificatio 
on the applicability of article 27 vised—vis collective bargaining and other 
union rights. 


Rein A. MYULLERSON, expert from the Soviet Union, also touched upon 
the issue of the scope of freedom of association as contained in the Charter 
and the governance of labour relations in Canada. 


Mr, Low replied that the scope in the Covenant and in other labour 
agreements had ta ba made workable according to the conditions and laws of th 
country. Regarding the compatibility of the Charter with the Covenant, the 
Canadian Government did not see the Charter as the exclusive means of meeting 
its obligation under the Covenant. The whole body of Canadian law was seen & 
part of fulfilling Canada's obligations. 


As to the question of the meaning of self-government for aboriginal 
peoples, 4 per cent of Canada's population was aboriginal. This population 
was very diverse, a fact which had shaped the Government's view of 
self-qovernment. One of the difficulties of viewing this matter in terms of 
the Covenant was the concept of solf—determination, The Canadian Government 
viewed this concept as giving aboriginal people eontrol of the matters which 
affected them and the preservation of cultural identity, This did not mean 
sovereignty as it was understood internationally. The Government did not 
contemplate the atomization of the Canadian Faderation. Self-qovernment 
negotiations were taking place with a number of aboriginal groups. 


Protection of Family and Chilge icles 23 and 24) 


Mrs. HIGGINS, expert from the United Kingdom, asked whether it was 
true that the priority for acceptance into Canada accorded to dependants of 
immigrants in Canada had been cropped. 


Mr, EL-SHAFEI, expert from Eqypt, asked how had a change in the 
Immigration Act affected claimants who had already been authorized to emigra 
to Canada. 


10 


Mr. WENNERGREN, expert from Sweden, asked whether there was & 
provision against spreading fulse news. Did freedom of information also ime 
freedom of access to information? Was this recognized by a State and how di 
this concept apply in public administration? Concerning the right to freedc 
of assembly, did the prohibition of the use of public property mean that one 
could not demonstrate in public places without prior authorization? Was th: 


in harmony with the Covenant? 
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Mr. V. MAVROMMAIIS, expart from Cyprus, requested an explanation of 
the provisions governing the status of married persons. 


Julio Prado VALLEJO, expert from Ecuador, asked what had been done by 
Canada to reunify indigenous families. 


Birame N'DIAYE, expert from Senogal, alse requested more information 
on reunification of mon—Canadian families. 


Mr, Low, in responding for the Canadian delegation, said that 
knowingly spreading false news was proscribed by the Criminal Code. Regarding 
access to information, Canada's statute on this matter permitted anyone to 
obtain information from the public domain subject to certain qualifications 
and requirements. In addition, the country's Privacy Act protected 
information on private individuals. 


Regarding freedom of assembly, Canada's provisions might seen 
alarming. The Supreme Court had applied the requirement of a permit for 
Gemonstrations in erder to allow the public administration to da the necessary 
planning to ensure the functioning of public sorvices and normal life. The 
country's Divorce Act was meant to deal with pressures put on marital partners 
due to religious or other traditions. 


Regarding the reunification of Indian children whoa had been sent away 
from their communities for education, the Government was striving to provide 
Indian—managed services for children in their own communities. Responding to 
the question of family reunification of non—Canadians, the suggastion that 
Canada was not paying attention to the needs of dapendants of persons already 
in Canada was without foundation. 


Mr. El-SHAFE1, expert from Eaypt, asked about the practices of the 
Canadian Government regarding "cults" which some persons found against the 
will of their families. Mr. Low replied that the religious choice of a ehild 
who had not reached maturity always presented a problem. 


Mr. POCAR, expert from Italy, asked for further explanation of the 
prohibition on publie servants to engage in political activity. Did this 
prohibition apply to all public servants and which activities did the 
prohibition cover? Was it true that the indigenous population was 
under=represented in the House of Commons? If so, what was the Government 
doing to remedy this situation? 


Mr. Low replied that the public service operated on the principle of 
merit and neutrality. Deputy Ministers might not run for elections. Other 
public servants might ask for a leave of absence to run for office. This 
legislation was under review to determine whether it was in consonance with 
the Charter. As for freedom of expression of public servants, the Government 
and the Supreme .Court believed that it was reasonable to expect its employees 
not to engage in activities aguinst it or its policies. Regarding the 
representation of indigenous people in the various legislatures, in the 
absence of a system of proportional representation, the members of indigenous 
legislators depended on how many were freely electod. 


(more) 
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Rights of Persons Belonging to Minorities (article 27) 


Francisco José AGUILAR URSINA, expert from Costa Rica, asked what the 
term "invisible minorities" meant. Were there "invisible minorities", and if 
a0 who were they? Did English and Fronch occupy official status in the 
Northwest Territories and did indigenous languages enjoy this status in the 
other provinces? Ha also asked why the National Defence Act was used against 
the Indian minority in Oka? Why was the Emergencies Act not invoked? 


Mr. N'DIAYE, expert from Senegal, asked what the Government hac done 
to integrate its minority communities into the life of the country? 


Mr. @. MYULLERSON, expert from the Soviet Union, echoed Mr. N'Diaye's 
concern on the participation of Indian communities in the life of the 
country. He requested more information on the Canadian Multiculturalism Act 
and asked how culture was viewed by this Act? How was @ group designated a 
minority? What was the current situation at Oka? 


Mrs. HIGGINS, expert from the United Kinadom, asked whether invoking 
the National Defance Act was enough to deal with the situation at Oka? Why 
was the Indian Act excluded from the reach of the Human Rights Act? 


Mr, WAKO, expert from Kenya, asked whether the self-government 
proposals envisaged doing away with certain rights under the Indigenous Treaty 
Rights. Who controlled the natural resources in lands populated by indigneows 
people? Were the indigenous graups to benefit from the self-government 


proposals racognized as “people? 


Me. WENNERGREN, expert from Sweden, asked who owned the land the 
Indian groups lived on. Did ljand claims concern ownership of the land? Who 
owned the land at the centre of the dispute at Oka? 


Mr. VALLEJO, expert from Ecuador, referred to negotiations under way 
concerning 100 Indian communities. What was the status of these 
negotiations? What did they consist of? 


Addressing himself first to the questions concerning 
multiculturalism, Mr. Low said hia country supported diversity and this was 
not a melting pot. The Government tried to give all its members an 
opportunity to participate fully in the responsibilities and benefits of 
society. The Canadian Multiculturalism Act of 1988 worked to achieve this 
while ensuring equality for ell through a fully integrated approach, covering 
the arts, education, health care, public administration, etc. 


Regarding the situation at Oka, he said that there had been no 
suspension of rights. The invocation of the National Defence Act was apt.. 
Earlier this century, a Canadian court had ruled that the Mohawks did not have 
a valid claim to the land at Oka, The point of the Oka situation, however, 
was that the Canadian Government was committed to resolving these kinds of 
disputes justiy and expeditiously, without resorting to violence. The | 
prospect for constitutional change regarding self-government were dim since 
the intended constitutional reform was stalled. The Government, nevertheless, 
was committed to finding non=-constitutional approaches to this question. In 
1985 changes in the Indian Act brought it into line with the Charter of Rights 
and Freedoms. Most notably, discrimination against Indian women wes 
eliminated. There was a difficulty with maintaining consistency with 


treaties. 
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All students in the Northwest Territories studied native languages. 
There wes foceral support for the teaching and propagation of native languages 
in other parts of the country. However, with the exception of the Northwest 
Territories, no native language was considered officia). The concept of 
multiculturalism head not been put into a constitutional amendment due to the 
difficulty of concretizing the entitlements of different groups of people in 
that form rather than through various legislative measures. 


Genera! Observations by Committee Members 


Mr. AGUILAR URBINA, expert from aatta Rica, said the dialogue with 
the Canadian delegation hac been one ef the most constructive he had ever 
participated in as a member. Uniike many States, Canaca recognized that there 
were minorities in the country, which was part of solving problems invelving 
minorities. Section 33 of the Canadian Charter for Rights and Freadoms went 
beyond what the Covenant provided for in terms of overriding legislation. 


Mr, E1<SHAFEL, expert from Eayot, observed that since Canaca's last 
appearance before the Committee, the Government had made further progress in 
human rights due to the entrenchment of the principles contained in the 
Charter. He expressed apprehension over Section 23 ef the Charter and at the 
backlog of cases of asylumseekars. 


Mrs. HIGGINS, expert from the United Kingdom, said that Section 33 
provided for derogation power inconsistent with article 4 of the Covenant. 
She added that the backlog of causes of asylum seekers ran counter to an 
articie of the Covenant on non—diserimination, The delegation's explanation 
ef the concept of self-government was very helpful. 


Mr. Prado VALLEJO, expert from Ecuador, stated that the Committee had 
had a positive dialogue with the Canadian delegation. However, despite 
Canada's record in human rights, some problems remainad. These were issues of 
land rights of indigenous peoples, membership in Indian bands, ete. Another 
problem was the restriction of tho freedom of expression of public servants. 
In addition, the question of lanquage might generate problems of 
discrimination. 


Mr. WAKO, expert from Kenya, said that Canada's reports were 
excellent. The indigenous question presented some problems, How Canada was 
dealing with these problems was being observed positively by other countries. 
The adjudicative situation suggested that the notion of self-government be 
somehow included in the country's Constitution. 


Mr. MAVROMMATIS, expert from Cyprus. also appreciated the 
delegation's elucidation of the concept of self-government. 


Me. ANDO, expert from Japan, thanked the delegation for its exemplary 
co-operation, whiletouching on the problems surrounding the indigenous 
populations of Canada. 


" (more) 
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Mr. MYULLERSON, expert from the Soviet Union, expressed his 
appreciation to the Canadian delegation and said that Canada provided an 
example in dealing with its human rights problems. These problems, he agreed 
with other membors, originated in the country's multicultural] nature. He also 
expressed concern about Section 33 of the Charter and the power it seemed to 


give to provincial legislatures to derogate rights contained in the Charter 
and in the Covenant. 


Mr. WENNERGREN, expert from Sweden, expressed concarn at the fact 
that there was no information on whether some provinces accepted article 1 of 
the Covenant. He thanked the delagation for its co-operation. 


Mme CHANET, expert from France, congratulated the delegation for 
Canada's human rights record while pointing out that there were problems 
concerning minorities, the derogation of rights and trade union rights, among 
others. She was struck by the disparity in the periods of pre-trial detention 
in different regions and the fact that children up to 12 years could be hald 
im detention. The fact that mon-union members could be made ta pay union dues 
under collective bargaining agroemants did not seem to be in harmony with the 
Covenant's provisions on freedom af association. 


Me. POCAR, expert from Italy, considered the dialogue fruitful thanks 
to the frankness of the delegation. 
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40. The Committee also noted that the third periodic report of Iraq was due 
for submission tothe Committee on 4 April 1990. Taking into consideration 
recent and current events in Iraq affecting the situation of human rights 
under the Covenant, the\Committee, acting under article 40, paragraph 1 (b), 
of the Covenant, decided ¢t request the Government of Iraq to submit its third 
periodic report without further delay to be discussed by the Committee at its 
forty-second session and, in any event, to submit by 15 June 1991 its report, 
in summary form if necessary, as it related in particular to the application 
at the present time of articles 6, 7,°9 and 27 of the Covenant (see annex VII 
below). Z s 


Forty-second session 


41. The Committee was infgtmed that the initial reports of Algeria and the 
Niger, the second periodic reports of Belgium, Guinea, uxembourg, Peru and 
the United Republic o anzania, as well as the third periodic reports of 


Iraq, Senegal and U guay had been received. SS 


42. During its fortieth, forty-first and forty-second sessions the Committee 
considered the initial report of the Sudan; the second periodic reports of 
Canada, India, Jordan, Madagascar, Morocco, Panama and Sri Lanka; and the 
third periodic reports of Canada, Finland, Iraq, Spain, Sweden, the Ukrainian 
Soviet Socialist Republic and the United Kingdom of Great Britain and 
Northern Ireland. A list of State party delegations participating in the 
consideration of the reports submitted by their countries is contained in 
annex IX to the present report. 


Me 


43. The status of reports considered during the period under review and 
reports still pending consideration is indicated in annex V to the present 
report. 


44. The following sections relating to States parties are arranged on a 
country-by-country basis according to the sequence followed by the Committee 
in its consideration of reports at its fortieth, forty-first and 
forty-second sessions. These sections are only summaries, based on the 
summary records of the meetings at which the reports were considered by the 
Committee. Fuller information is contained in the reports and additional 
information submitted by the States parties concerned Z/ and in the summary 
records referred to. 


Canada 


1 
45. The Committee considered the second and third periodic reports of Canada ~— 
(CCPR/C/51/Add.1 and CCPR/C/64/Add.1) at its 1010th to 1013th meetings, held 
On 23 and 24 October 1990 (see CCPR/C/SR.1010-1013). 


46. The reports were introduced by the representative of the State party, who 
explained that under the Canadian Constitution, legislative authority for the 
implementation of the Covenant's provisions was shared between federal, 
Provincial and territorial governments. Extensive consultations had thus been 
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necessary between all levels of government prior to Canada's accession to the 
Covenant, and meetings continued to be held regularly in order to facilitate 
compliance with its provisions. 


47. Referring to the Canadian Charter of Rights and Freedoms, the Federal 
Human Rights Acts and other legislation which guaranteed and protected the 
fundamental values enshrined in international human rights instruments, he 
pointed out that necessary mechanisms had been set up to ensure that those 
values were upheld. The Supreme Court of Canada in its judgements had often 
emphasized that the Charter had been significantly influenced by and in many 
ways reflected the Covenant, in particular with respect to the interpretation 
given to section 15 of the Charter relating to equality before the law and 
non-discrimination. Effective remedies for the assertion of the rights and 
freedoms reflected in the Covenant had been set up, and a substantial volume 
of litigation had taken place under the Charter. Strong anti-discrimination 
measures, particularly in areas where discrimination or unfairness were 
reflected in subtle or indirect ways, had also been adopted. 


48. Concerning the recent events at Oka, Quebec, involving Mohawk Indians, 
the representative underlined the critical importance of addressing aboriginal 
issues in Canada effectively and in an open and constructive manner. A 
government strategy to preserve the special place of indigenous peoples, based 
on the aboriginal and treaty rights contained in the Canadian Constitution, 
had been announced on 25 September 1990. That strategy was based on the 
acceleration of land-claims settlements, the improvement of economic and 
social conditions on reserves, legislative changes regarding the relationship 
between aboriginal peoples and Governments, and concerns of Canada's 
aboriginal peoples in contemporary Canadian life. He also noted that pursuant 
to an Agreement to provide redress to Canadians of Japanese ancestry for 
injustices they had suffered during and after the Second World War, a Canadian 
Race Relations Foundation had been established and that a Court Challenge 
Programme providing for financial assistance to disadvantaged groups and 
persons who wished to challenge government action relating to equality or 
minority language rights had been created. 
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49. With regare to that issue, members of the Committee wished to receive 
clarification of the current situation in respect of the 1987 Constitutional 
Accord relating to Quebec and, more particularly, of the consequences of the 
rejection of the Accord by certain provinces. They also wished to know 
whether there had been any further progress since the submission of the third 
periodic report in the effort to reach agreement on providing a constitutional 
basis for self-government by aboriginal groups; what were the respective roles 
of regular courts, ombudsmen, the Canadian Human Rights Commission and Human 
Rights Tribunals in responding to human rights complaints; how Human Rights 
Tribunals were composed, how much independence they enjoyed and what was the 
effect of their decisions; what were the activities and composition of the 
British Colombia Council of Human Rights; and whether there had been any 

_ further developments, since the submission of the third periodic report, 
towards the creation of a body at federal or provincial level with overall 
responsibility for the protection of human rights embodied in the Covenant. 
Clarification was also sought of the inconsistencies, if any, between the 
Charter of Rights and Freedoms and the Human Rights Act as well as between 
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federal and provincial legislation in the field of human rights, and how such 
contradictions, as well as those between domestic legislation and the 
Covenant, were resolved. 


50. Im addition, members wished to know what factors or difficulties had been 
encountered in implementing the Covenant, in particular in respect of the 
ifplementation of article 1 of the Covenant and the enjoyment of other human 
rights guaranteed under the Covenant by persons belonging to vulnerable groups 
such as minorities, aliens, refugees, prisoners and aboriginal peoples; 

whether limitations placed on the rights and freedoms protected under section 1 
of the Charter were compatible with the corresponding restrictive clauses of 
the Covenant; whether Indians living in the Yukon and the Northwest Territories 
had access to the Canadian Human Rights Commission and whether human rights 
legislation applied to them; whether the aboriginal self-government proposals 
being negotiated with 161 Indian communities in March 1990 included the right 
of such peoples to internal self-determination, consisting of their right 
freely to choose their own domestic and political institutions and form of 
government, and to pursue their economic, social and cultural development; 

what the relationship was between article 1 and article 27 of the Covenant in 
so far as Canada was concerned; and what follow-up action had been taken as a 
result of views adopted by the Committee under the Optional Protocol relating 
to Canada. 


51. In his reply to the questions raised by members of the Committee, the 
representative of the State party stated that the Meech Lake Accord had not 
been ratified by the requisite number of provinces and that, therefore, the 
process of constitutional reform was stalled. Initiatives to encourage a 
national dialogue on that fundamental issue were, however, currently under 
consideration. There had been no further progress since the submission of the 
third periodic report in the effort to reach agreement on providing .a 
constitutional basis for self-government by aboriginal groups. The first 
amendment to Canada's new Constitution had arisen out of a series of 
constitutional conferences on aboriginal matters, where self-government had 
been the dominant issue. Unfortunately, the proposals put forward for 
constitutional recognition of the right of aboriginal self-government within 
the context of the Canadian Federation had not attracted sufficient support to 
result in a constitutional amendment. The aim of the negotiations on 
self-government by aboriginal groups was to give them control over events 
which directly affected them. The Government was, however, not willing to 
concede full sovereignty, in the internationally accepted sense of the word, 
to the aboriginal groups, because it feared that such a step would result in 
the breakup of the Federation. Nevertheless, the authorities intended to work 
with aboriginal people within the ezisting constitutional framework in order 
to realize their aspirations for more autonomy and control over matters 
affecting their lives. 


52. Referring to the respective roles of regular courts, ombudsmen, the 
Canadian Human Rights Commission and Human Rights Tribunals in responding to 
human rights complaints, the representative emphasized that, under section 24 
of the Charter, the Canadian courts had broad authority to provide any remedy 
they considered just and appropriate to any persons whose rights had been 
infringed. Pursuant to section 32 of the Charter, the constitutional 
protection cf human rights was restricted to disputes between private parties 
and the State. Under the Canadian Human Rights Act, any individual or group 
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that had reasonable grounds to believe that a'person had engaged in 
discrimination contrary to the Act could file a complaint to the Human Rights 
Commission, which operated on an independent basis although its members were 
appointed by the Government. The Commission served as an initial 
investigation, conciliation and clarification mechanism to which the parties 
were given an opportunity to make submissions. Once the Commission decided to 
refer a case to a Human Rights Tribunal, the Chairman of the Human Rights 
Tribunal Panel selected the members of the tribunal that was to hear the case. 
The Panels were selected on a case-by-case basis and were independent of the 
Human Rights Commission and the Government. The Human Rights Tribunal 
adjudicated the complaint of discrimination according to a procedure similar 
to that of a court, although its rules were more informal. In practice, the 
Commission on Human Rights usually carried the case of the complainant and 
made representations on his behalf before the Human Rights Tribunal. Tribunal 
orders could be registered in the Federal Court of Canada and were then 
enforceable as a court order. Decisions of the Commission not to refer a case 
to a Tribunal could be appealed against and were subject to judicial review 
again in the Federal Court of Appeal. 


53. Referring to questions relating to the status of the Covenant in domestic 
law, the representative said that each level of Government acting pursuant to 
its legislative authority was supreme, subject to the Canadian Charter of 
Rights and Freedoms. In the case of any conflict in the area of 
implementation of the Covenant between the federal and provincial legislative 
power, the federal legislation would prevail. In Canada, international 
obligations and treaties that might affect private rights and obligations were 
not self-executing but required domestic legislation in order to be given 
effect. Each level of Government had therefore to act to ensure the full 
implementation of all the rights guaranteed by the Covenant in order for those 
rights to have effect at the domestic level. When Canada ratified the 
Covenant, it reviewed its human rights legislation to ensure that it complied 
with it. In addition, a committee of federal, provincial and territorial 
officials met twice a year in order to supervise the implementation of 
Canada's obligations under the Covenant. However, the Charter of Rights and 
Freedoms and the Bill of Rights did not guarantee all the rights enshrined in 
the Covenant because the relevant legislative processes were complicated and a 
number of political and linguistic compromises had had to be made. 


54. Responding to other questions, he stated that limitations to the rights 
enshrined in the Charter were permissible if their objective was important 
enough to justify interference with an individual's rights and freedom and if 
the means used to achieve that objective did not have an unnecessarily harsh 
effect on the individual. Section 52 of the Charter of Rights and Freedoms of 
the Province of Quebec was currently being contested in the courts. While the 
Human Rights Act no longer applied to the Yukon, since the territory had 
adopted its own human rights code and arranged for people to refer complaints 
for decision in the territory, it continued to apply in the Northwest 
Territories. : 


55. “Responding to questions raised in connection with views adopted by the 
Committee under the Optional Protocol, the representative explained that after 
the Committee had decided, in the Lovelace case, that the provisions of the 
Indian Act were discriminatory and in conflict with article 27 of the 
Covenant, the Government had amended the Act to provide for the reinstatement 
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of Indian status in respect of women who married non-Indians and their 
children, as well as other groups. Some 76,000 persons had since acquired 
Indian status as a result of that amendment. The Committee's decision in the 
Lubicon Lake Band had confirmed the Government's opinion that it had an 
obligation to the Lubicons that had to be settled. Private discussions had 
been held between representatives of the Federal Government, the government « 
Alberta and the Band's solicitor concerning prospects for acceptance of 4 
government offer by the Lubicons and the possibility for arbitration on 
outstanding issues. A response from the Band to the government proposals was 
being awaited. 


State of emergency 


56. With regard to that issue, members of the Committee wished to know why 
the protections in section 4 (b) of the new Emergencies Act appeared to be 
restricted to Canadian citizens and permanent residents and whether such 
restrictions were compatible with the prohibition against discrimination 
contained in article 4, paragraph 1, of the Covenant; what were the relevant 
provisions of the National Defence Act in respect of protests by indigenous 
groups; which rights had been suspended under that Act during the incidents 
near Montreal in the summer of 1990; and whether that suspension was 
consistent with article 4 of the Covenant. Members also expressed concern 
about the pon obstante clause provided for in section 33 of the Canadian 
Charter of Rights and Freedoms, which seemed to permit infringements of 
fundamental rights in certain circumstances, and asked, in that regard, 
whether the right to life might be involved and, if so, under what 
circumstances. Further information was also requested on the extraordinary 
- power, referred to in the second periodic report, of the government of 
Manitoba province to suspend various rights. 


57. In his reply, the representative of the State party explained that 
section 4 (b) of the new Emergencies Act prohibited the detention of 
individuals on the basis of race, national or ethnic origin, colour, religio: 
sex, age or mental or physical disability. The provision was intended to 
prevent the repetition of incidents which had occurred during the Second Wor. 
War when Canadian citizens of Japanese descent had been detained solely on @ 
ground of their ethnic origin. Section 4 (b) was subject to the guarantees | 
the Charter of Rights and Freedoms and the Bill of Rights, and was therefore 
consistent with article 4 of the Covenant. Action had been taken during the 
events of the summer of 1990 under the National Defence Act, which authorize 
military intervention to assist the civil authority in restoring order. No 
rights had been suspended, and any individuals who considered that the polic 
had infringed their basic rights had access to the courts. 


58. Referring to questions raised regarding section 33 of the Charter, the, 
representative assured the Committee that its concerns would be drawn to the 
attention of the Government but noted that in the future the right to life 
might also be applied in such contexts as abortion, euthanasia and organ 
transplants. 


59. A state of emergency had only been declared once, under the Manitoba 


Emergency Measures Act, in 1989, when the territory had been affected by maj 
forest fires. The prerogatives under the Act were used in accordance with t 
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provisions of the Charter of Rights and Freedoms and were consistent with 
article 4 of the Covenant. 
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60. With reference to that issue, members of the Committee wished to receive 
clarification of the references in section 6 of the Charter of Rights and 
Freedoms to "mobility rights” and wondered whether such rights were guaranteed 
only to Canadian citizens. They also inquired whether the recent review of 
the Canadian Human Rights Act had given rise to any Proposals to amend federal 
legislation; why political opinion was not one of the prohibited grounds for 
discriminatory treatment except in the case of Newfoundland; whether any 
measures had been taken to amend the Unemployment Insurance Act so as to 
eliminate discrimination on such grounds; whether Indians could invoke both 
the Human Rights Act and the Indian Act; and whether the fact that all female 
offenders in the country were placed in a single federal penitentiary for 
women, sometimes very far away from their usual place of residence, did not 
constitute discrimination against women. Clarification was also sought of the 
concept of "reasonable accommodation" and of the functions and activities of 
the Citizens' Participation Branch. 


61. In addition, members recalled that although the Covenant did not speak of 
the right to immigration or even of the right to asylum, the Committee was of 
the view that article 26 of the Covenant required that all rights and 
advantages should be accorded to everyone without discrimination of any kind. 
In that regard, it was asked what measures had been taken to avoid any 
discrimination on the grounds enumerated in article 26. In particular, 
concern was expressed over the heavy backlog of cases of asylum seekers and, 
in that respect, over the priority that was being accorded on the basis of the 
language spoken by the asylum seeker. 


62. In his reply, the representative of the State party said that "mobility 
rights" were covered by general legislation that did not discriminate on the 
basis of province of origin and did not require residence as a condition of 
eligibility for social services. Rights restricted to Canadian citizens 
concerned only the right to enter, stay in and/or leave the country. The 
comprehensive review of the Canadian Human Rights Act had not yet been 
completed. Section 15 of the Charter prohibited discrimination on a certain 
number of grounds, which were not exhaustive and were sufficiently broad to 
cover any other grounds of discrimination not expressly mentioned. The 
Federal Government was considering whether or not the question of political or 
other opinion should be added to the Canadian Human Rights Act as prohibited 
grounds for discrimination. Various provisions of the Unemployment Insurance 
Act had been judged discriminatory by a Human Rights Tribunal and a bill had, 
consequently, been tabled in Parliament to enable those flaws to be 
eliminated. The principle of “reasonable accommodation” held that everything 
possible had to be done to enable a person to participate in employment or to 
have access to goods and services, although that requirement had to be subject 
to a balancing test to see whether it would cause undue hardship, cost or 
inconvenience to the employer. The Citizens’ Participation Branch sought to 
protect the rights of individuals by helping federal, provincial and 
territorial governments to implement international treaties, preparing for the 
ratification of new instruments and promoting a greater awareness of human 
rights. The provisions of article 67 of the Human Rights Act were intended to 
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prevent the special measures taken on behalf of Indians from being denounced 
as discriminatory because they did not apply to all Canadians. Only women 
sentenced to more than two years' imprisonment were committed to a 
penitentiary; others were held in one of the many establishments administered 
by the provinces. It had been recently announced that the women's federal 
prison was to be closed and that five regional establishments were to be 
constructed. 


63. Referring to questions raised in connection with asylum seekers, the 
representative emphasized that the 1951 Convention relating to the Status of 
Refugees and the Covenant had to be considered jointly, since, although each 
of those instruments had its own special place, they complemented and 
reinforced each other. The Canadian Government's position with regard to the 
backlog of cases was that the situation was complicated by the very large 
number of people already in Canada and seeking to remain. The Government was, 
however, doing its utmost to process quickly and without discrimination the 
cases of thousands of refugees. Each case was considered individually to 
determine whether the asylum seeker met the required conditions for obtaining 
the status applied for. Priority had been given to English-speaking 
immigrants, perhaps because it was easier and quicker to deal with 
applications when a decision could be taken without recourse to the services 
of an interpreter. No discrimination was in fact involved since the 
Government was attempting to deal as fast and as effectively as possible with 
the situation, and those concerned were meanwhile living, working and in some 
cases receiving social welfare benefits in Canada. 


Right to life 


64. With regard to that issue, members of the Committee wished to know, in 
the light of the defeat in the House of Commons of a motion to reinstate 
capital punishment, whether there were any prospects for the early 
ratification by Canada of the Second Optional Protocol to the Covenant, aiming 
at the abolition of the death penalty. 


65. In his reply, the representative of the State party said that capital 
punishment had been abolished in Canada, except for certain offences which 
came under the National Defence Act. Although the competent authorities were 
currently giving careful consideration to the Second Optional Protocol in the 
light of the National Defence Act, with a view to possible accession, no 
decision had yet been taken. 
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66. With reference to that issue, members of the Committee asked what the 
grounds were for imposing an indeterminate sentence of detention; how the 
maximum length of such a sentence was related to the maximum fixed term 
established for a given offence under the Criminal Code; whether there were 
any maximum limits on the length of pre-trial detention; what was the average 
length of pre-trial detention; how much variation there was in this regard 
among the various provinces; and what was the average duration of criminal 
proceedings. They also requested clarification of the reference to "specified 
restrictions” on the right of detainees to apply for a writ of habeas corpus 
in section 708 of the Criminal Code and of the current practice of the Yukon 
government of incarcerating individuals who were unable to pay fines. They 
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also wished to know at what age a youthful offender was considered to be a 
juvenile delinquent under Canadian law; whether there was an age below which 
pre-trial detention was not authorized; and what was the proportion of 
indigenous persons to non-indigenous persons imprisoned in the Yukon and 
Northwest Territories. 


67. Observing that the Supreme Court had interpreted the term "detained" 
broadly, members wished to know whether that broad interpretation was actually 
applied in all cases, particularly to arrested entry seekers; whether police 
officers who had the power to arrest and detain at the point of entry were 
obliged to follow a code of conduct; whether there was a complaints mechanism 
open to individuals who claimed to be victims of arbitrary arrest; what 
guarantees there were for preventing abuses during detention at police 
stations; and whether there was any provision for compensation for arbitrary 
arrest. Further information was also requested on provisions governing the 
obligation to obtain a person's consent before subjecting him to medical 
experimentation. 


68. In his reply, the representative of the State party explained that the 
clause of the Criminal Code under which an indeterminate sentence of detention 
was imposed on a person considered a "dangerous offender" applied only to 
persons found guilty of a serious personal injury offence which was part of a 
pattern of generally aggressive, violent or brutal behaviour or failure to 
control sexual impulses. The Supreme Court had decided that the clause was 
compatible with the guarantees in the Charter of Rights and Freedoms against 
cruel and unusual treatment or punishment. 


69. Section 503 of the Charter of Rights and Freedoms provided that a 
detained person had to be brought before a justice within 24 hours. Extremely 
strict time-limits for reviewing decisions were fixed in each case to prevent 
arbitrary detention, and if the judge considered that continued detention 
could not be justified, he was obliged to order the release of the accused or 
issue directives for the trial to take place as soon as possible. The average 
duration of pre-trial detention varied from province to province, ranging from 
an average of 3 days in Nova Scotia to 20 days in the Northwest Territories. 
In all cases, arrested persons were detained in strict compliance with the law 
and brought before a magistrate very quickly. A petitioner applying for a 
writ of habeas corpus had first to prove that he actually was under detention 
and, second, to establish probable grounds for his claim that his detention 
was illegal. A ruling by the Supreme Court in 1985 had confirmed that any 
individual who was physically on Canadian territory, in particular an asylum 
seeker, had access to the same rights as residents. Although it remained a 
statutory option, the incarceration of fine-defaulters was no longer imposed 
by the Yukon courts because it was fundamentally unfair to certain racial and 
socio-economic groups, particularly aboriginals. Juveniles between the ages 
of 12 and 18 were dealt with by juvenile courts and could be detained prior to 
trial in the same conditions as adults. The percentage of aboriginals in the 
prison population of the Northwest Territories and the Yukon was around : 
45 per cent but that figure had to be seen in relation to the total indigenous 
population of those territories, which was far higher than in any other region 
of Canada. 


70. The Canadian authorities were currently preparing reports on the human 
rights implications of several medical/legal issues. No medical research 
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performed on or in any way affecting a human being was authorized by the civil 
and, where necessary, penal authorities unless the person concerned had given 
his informed consent. 
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71. With regard to that issue, members of the Committee wished to receive 
information concerning the guidelines relating to compensating persons for 
wrongful conviction or imprisonment and on the experience to date in applying 
such guidelines at the federal and provincial levels. They also wished to 
know whether there was a system of legal assistance for persons who could not 
defray the costs of their trial; what guarantees there were for the 
independence and impartiality of the judiciary, in particular of the courts 
dealing with immigration or refugee issues and of the Human Rights Tribunals; 
what the procedures were for appointing both Supreme Court judges and lower 
court judges; what were the current provisions regarding a judge's immunity 
and pension rights; and whether any serving judges were immigrants from Asian 
or African countries. In view of the fact that the judicial system varied 
from province to province, it was also asked whether judges were qualified to 
perform their functions in any province; whether the various provincial 
systems were totally independent from one another; and whether the Federal 
Government had considered setting up uniform minimum standards regarding the 
criteria for the independence of the judiciary and for the examinations system 
fur admission to the bar. Additional information was also requested 
concerning the equality of individuals before the courts and on the issue of 
discrimination in the administration of justice. 


72. %In his reply, the representative of the State party stated that in 

March 1988, the federal and provincial ministers responsible for the 
administration of justice had adopted a set of guidelines for persons 
wrongfully convicted and imprisoned. In the case of non-pecuniary damage, 
compensation could not exceed $Can 100,000, but there was no recommended limit 
in the case of pecuniary damage, compensation being then decided according to 
the individual case. Legal aid was considered an essential feature of the 
Canadian legal system, and such services wece basically the responsibility of 
the provincial authorities. 


73. Responding to questions raised in connection with the independence and 
impartiality of the judiciary, the representative pointed out that under 
articles 96 to 100 of the 1986 Constitution Act, the Governor General 
appointed the judges to the higher, district and county courts in each 
province. It was for the Federal Parliament to legislate on the salaries, 
allowances and pensions of judges of the higher, district and county courts. 
The salaries and allowances of federal judges were fixed by law and could not 
be altered by administrative decision. Judges appointed at federal level 
could not be removed from their posts against their will before the compulsory 
retirement age of 75, except as a result of an independent judicial inquiry. 
While uniform criteria were applied to federal judges with regard to their 
appointment, term of office and salary, the conditions applying to provincial 
lower court judges varied from province to province. Any member of a 
provincial bar could appear before the Federal Court of Appeal or the Supreme 
Court. The constitutional obstacles and practices preventing the mobility of 
judges were to be gradually eliminated. 
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74. Replying to other questions, the representative referred to the issue of 
the slowness of justice and explained that Canadian courts gave priority to 
settling criminal cases quickly and that the Supreme Court had been able to 
eliminate almost the entire backlog of criminal cases. The authorities had 
become more aware than in the past of the need to ensure that the judiciary 
and the bar were truly representative of Canadian society. Following the 
Marshall case, measures had been taken in Nova Scotia to ensure that race, 
colour, religion, beliefs or national origin would have no influence on the 
judgements of the courts in the province. In the cases where the police had 
fired on blacks who had broken the law, the policemen concerned had been 
arrested and had faced criminal prosecution following an inquiry carried out 
py the interior provincial police. The concern aroused by such incidents had 
led to the setting up, on 13 December 1988, of a Task Force on race relations 
and policing. A bill had been tabled in Parliament following the Task Force's 
report and passed in June 1990, replacing the Police Act. New principles had 
thus been adopted regarding, inter alia, the representation of minority 
communities in police forces and disciplinary measures to be applied in order 
to prevent the recurrence of such incidents. 
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75. With reference to that issue, members of the Committee requested 
clarification of the provisions governing the expulsion of aliens and asked 
how the right of aliens to appeal against an expulsion order was ensured in 
practice; whether such appeal had suspensive effect; and whether there were 
any differences among the provinces in the legislation or the rules regarding 
freedom of movement and expulsion of aliens. - 


76. In his reply, the representative of the State party said that some 
categories of aliens, particularly foreign residents, could appeal to the 
Immigration and Refugee Board, a course of action which automatically entailed 
the suspension of the expulsion order. All other aliens could request the 
Federal Court of Appeal for a review of the decision and could also obtain a 
suspension of the expulsion order for 72 hours. There were no differences 
among the provinces in the legislation or the rules regarding freedom of 
movement and expulsion of aliens, which came under federal law alone. 


Freedom of assembly and association 


77. In connection with that issue, members of the Committee wished to receive 
detailed information on the legislation in the provinces of Ontario, Nova 
Scotia and Prince Edward Island, which appeared to establish a trade union 
monopoly contrary to paragraph 3 of article 22 of the Covenant. It was 
further asked whether the right to collective bargaining was guaranteed under 
section 2 (d) of the Charter of Rights and Freedoms; and why the right of 
peaceful assembly had to be balanced against the right to make use of public 
property. ; 


78. In his reply, the representative of the State party explained that in the 
provinces of Ontario, Nova Scotia and Prince Edward Island, any trade union 
had to be representative of the employees concerned, that machinery had to 
exist whereby another trade union could in turn become representative of those 
employees, and that the workers concerned should generally approve the 
approach adopted. The right to freedom of association in Canada included the 
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right to collective bargaining. Although everybody was free not to belong to 
a trade union, a sum equal to the amount of union dues was deducted from each 
salary, but any person who for social, religious or cultural reasons refused 
to join a trade union could declare himself a conscientious objector and be 
exempted from paying union dues. Concerning restrictions on assembly in 
certain places, the Supreme Court decision in 1982 on a case concerning the 
requirement to obtain a permit to hold a march in the city of Montreal would 
undoubtedly undergo further review in the future. 


Freedom of expression 


79. In connection with that issue, it was asked whether the dissemination of 
"false news" was a crime under Canadian law and whether everyone had access to 
information held by public authorities. 


80. In his reply, the representative explained that the dissemination of 
“false news" was an offence under Canadian law although it was a difficult 
offence to prove. The term "false news" did not extend to false information 
disseminated in the belief that it was true. Access to information was 
covered by laws on freedom of information and on privacy. A commissioner for 
access to information had been appointed. Anyone could obtain information 
held by government institutions provided that the information was not 
detrimental to federal, provincial or international relations, did not concern 
a current criminal investigation, and was not protected by the Privacy Act. 
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81. With reference to that issue, members of the Committee wished to know 
whether all discrimination between spouses and all differences in the status 
and rights between children born in and out of wedlock had been eliminated 
under the various federal, provincial and territorial laws; and whether there 
had been any further development of case law since the submission of the 
second periodic report confirming that discrimination on the grounds of 
marital and family status was prohibited under section 15 of the Charter of 
Rights and Freedoms. 


82. Observing that the Charter of Rights and Freedoms did not seem to provide 
any specific protection for the rights of the family, members asked whether 
those rights were recognized in any other part of Canada’s law. It was also 
asked whether recent changes in the laws governing immigration had deprived 
the dependants of immigrants who had already been admitted to Canada of the 
priority which they had previously enjoyed; how the immigration authorities 
would treat an application from members of an immigrant's family who had not 
yet joined the immigrant in Canada; whether the behaviour of an immigrant's 
children might affect his right to stay in Canada; and what measures had been 
taken to promote family unity among indigenous groups. Further information + 
was also sought about a recent amendment to the Divorce Act of 1985, under 
which. a person might be refused a civil divorce if he or she had refused to 
cooperate in the removal of a religious barrier to the remarriage of the other 
spouse; and about the problem posed by minors joining religious cults without 
the consent of their parents. 


83. In his reply, the representative of the State party said that recent 
provincial and territorial legislation had eliminated all distinctions between 
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children born in and out of wedlock, with a few exceptions relating primarily 
to cases where it was difficult to establish paternity. Section 15 of the 
Charter of Rights and Freedoms did not specifically refer to discrimination on 
the grounds of marital or family status, and the Supreme Court had not yet had 
an opportunity to pronounce on the matter. 


84. Priority processing abroad of the dependants of immigrants had been 
initiated and was speeding up the resolution of cases in which family members 
residing in their country of origin were enduring life-threatening situations 
or where minors were allegedly being abused or left unattended. In the past, 
certain indigenous children had been sent to residential schools outside their 
communities, where they had been cut off from their families, culture and 
religion. Currently, however, there were 280 band-managed schools providing 
education to 36 per cent of indigenous students. Efforts were under way to 
establish additional agencies designed and managed by indigenous people, which 
would provide services to all indigenous children and their families in their 
own communities. 


85. The purpose of the recent amendments to the Divorce Act was to avoid the 
application of undue pressure on a spouse to obtain the latter's agreement to 
an unfair divorce settlement in order to conform to the dictates of a 
religion. Allegations to the effect that the Canadian immigration services 
had threatened foreign families and civilians were unfounded. If such threats 
were ever made, corrective action would be taken, and disciplinary measures 
and civil liability would ensue. With reference to article 18 of the 
Covenant, some parents had sought court rulings in cases where necessary 
medical attention had not been administered to a child because of religious 
beliefs. The courts had dealt with those cases by endeavouring to strike a 
balance between the right of citizens to freedom of religion and the need for 
the State to protect members of the community, particularly those in a 
situation of dependence. 
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86. In connection with that issue, members of the Committee wished to know 
whether the decision in Osborne v. The Oueep applied to public servants in 
general or was restricted to a specific category of public servant; whether 
that case had any bearing on the right of a public servant to stand for 
election; and whether a public servant was required to resign in order to 
become a candidate. Clarification was also sought as to the compatibility 
with the Covenant of the decision in j j j 
Board, in which the Supreme Court had held that limits might be imposed on the 
right of a public servant to speak on public issues in the interest of 
maintaining an impartial public service. 


N7. In his reply. the representative pointed out that the absence of 
political partisanship, provided for in section 33 of the Public Service 
Employment Act, was & convention adhered to by all public servants to ensure 
the neutrality and professionalism of their work. Public servants other than 
deputy ministers could, however, apply for a leave of absence in order to seek 
electoral office. In practice, leave was generally granted and the applicant 
allowed to return to public eervice if his bid for election was unsuccessful. 
The Supreme Court was currently examining existing legislation to determine 
whether it was adequate under the Canadian Charter and article 25 of the 
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Covenant. In the Fraser case, the Supreme Court had found that, in the 
circumstances, the Government was justified, as an employer, in expecting that 
its employees should not engage in an activist campaign against one of its 
major policies. 
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88. With regard to that issue, members of the Committee wished to know what 
factors and difficulties, if any, existed with respect to the implementation 
and enjoyment of the rights under article 27 of the Covenant. They also 
inquired about the content of the self-government proposals being negotiated 
with Indian communities and the current prospects for a successful outcome of 
those negotiations; how many members of Indian minority groups had been 
elected to the Senate or the House of Commons; and what legislative measures 
were envisaged by the Canadian Government for making progress in the 
recognition of linguistic rights. 


89. In addition, further clarification was requested regarding the programme 
of assistance to minorities. It was asked, in particular, whether that 
programme contained measures, other than mere assistance, that would ensure 
the minority groups’ participation and full incorporation into Canadian 
society; whether there was any relationship between indigenous treaty rights 
and self-government proposals and the settlement of land claims; who had 
control over the natural resources of the indigenous areas; what measures had 
been taken with a view to guaranteeing the right to aboriginal 
self-government; and whether the First Ministers' Conference, mentioned in the 
second periodic report, had in fact been convened. Further information was 
also sought on the representation of indigenous people in the provincial 
governments and. in particular, on whether their representation depended on 
the electoral system or on other factors. 


90. In connection with the concept of minorities in Canada, it was asked 
whether, over and above their status as cultural minority groups, the 
indigenous minorities were recognized as a people; whether any consideration 
had been given to amending the Constitution in order to take account of 
Canada's multicultural heritage; what rights and privileges were enjoyed by 
languages other than French and English; to what extent Indians could use 
their language to communicate with the authorities; whether there were any 
books or newspapers published in languages other than French and English; how 
the protection of minority-language educational rights mentioned in the report 
was assured; what cultures were covered by the Multiculturalism Act; whether 
French speakers were considered as a minority in Canada or English speakers 
regarded as a minority in Quebec; what were the activities and functions of 
the Canadian Heritage Languages Institute; and what was the meaning of the 
term "visible" minorities, used in the second and third reports. 

91. With reference to the revision of the Indian Act as a result of the 
Committee's views, members asked whether there had been any perceived 
difficulties relating to the fact that Indian rights were restored to the ; 
first generation only; how the changes had been received by the various Indian 
bands; and why the Indian Act was excluded from the Canadian Human Rights Act 
and what the implications of that exclusion were. Concerning the recent 
events in Oka, members wished to know what had been the reasons underlying the 
conflict; what were the prospects for a solution; why civil rights had been 
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suspended without any parliamentary debate; and why the National Defence Act 
had been invoked rather than the Emergency Measures Act. 


92. In his reply, the representative of the State party pointed out that 
Canada was a country with a multicultural heritage and an evolving demographic 
make-up. Substantial resources were devoted to protecting and promoting, in 
accordance with article 27 of the Charter of Rights and Freedoms, the cultural 
diversity that constituted the national heritage. The objective was, 
therefore, to give everyone the possibility and the right to participate 
fully, and on an equal footing, in the social, economic and political life of 
the country. For that purpose, Parliament had in 1988 adopted the Canadian 
Multiculturalism Act, under which a minister was responsible for administering 
and coordinating multicultural programmes executed by government agencies 
responsible to Parliament. In a period of economic constraints, rigorous 
prioritization was, however, necessary, and controls on programmes might have 
the effect of limiting progress to a greater extent than was desirable. 
Although article 27 of the Charter stated that the interpretation given to the 
Charter had to be consonant with the promotion, maintenance and enhancement of 
the cultural heritage of Canadians, it had not yet been possible to guarantee, 
in the Constitution, new rights for the indigenous peoples. 


93. In response to other questions, the representative explained that the 
indigenous peoples of Canada did not consider themselves to be minorities and 
were not regarded as such by the authorities. The objective of community 
self-government was to develop a new relationship between Indian communities 
and the Federal Government by working out practical new arrangements for 
Indian government at the community level. Such arrangements were given effect 
through specific legislation that would replace the Indian Act for that 
community. Substantive negotiations were under way on 8 projects, involving 
30 bands. An additional 15 projects involving 29 bands were at the framework 
negotiation stage, and projects involving some 170 other bands were at the 
initial development stage. In two recent cases, in which the Supreme Court 
had for the first time interpreted the expression "existing rights of the 
Indians" in article 35 of the Constitution, it was held that what 
characterized a treaty was the intention to create obligations, as well as a 
certain degree of solemnity. Amendment of the Indian Act designed to 
eliminate discrimination against Indian women, to restore the rights of the 
bands, and to grant them greater autonomy had posed problems because some 
bands were opposed to the inclusion of women and children in their lists. 
That would entail the reintegration of 76,000 persons into communities which 
had not yet been provided with resources for such an increase. 


94. Referring to questions raised in connection with the proportion of seats 
in Parliament held by members of minority groups, the representative pointed 
out that there were 295 seats in the House of Commons, 3 of which were held by 
indigenous people. In the Senate, they held 3 out of 111 seats. In recent 
elections in the Province of Manitoba, indigenous people had obtained 3 out 

of 57 seats in the legislature, and in the Northwest Territories, where they 
formed a majority of the population, indigenous people held 16 out of 24 seats 
in the legislature. 


95. The 1988 Official Languages Act represented significant progress in the 


recognition of the linguistic rights of all Canadians. With the exception of 
the Northwest Territories, the official languages were English and, in Quebec, 
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French. Although only the English-speaking and French-speaking communities 
could deal with the authorities in their own language, the right to address 
courts in one's mother tongue was guaranteed by the Constitution, and the 
possibility of using indigenous languages before the courts was being 
increasingly provided for, quite apart from the use of an interpreter 
guaranteed by the Charter of Rights and Freedoms. 


96. The Federal Government had initiated and maintained important programmes 
to preserve and enhance the heritage languages of Canada’s communities that 
provided financial support and technical assistance to many communities for 
that purpose. Siz indigenous languages enjoyed official status in the 
Northwest Territories, where the study of an indigenous language was compulsor 
for all schoolchildren. In the other regions of the country, more attention 
was beginning to be given to the study of indigenous languages in primary and 
secondary schools, which now offered teaching in those languages to more than 
half of the Indian pupils. There were, however, practical limitations on the 
aid provided by the Government for such purpose, due particularly to the fact 
that some languages did not have a written form. The Canadian Heritage 
Language Institute, established for the purpose of promoting all the languages 
that contributed to the linguistic wealth of the country, subsidized the 
preparation of language teaching material, and programmes had also been 
developed to support the languages of Canada's aboriginal communities. 


97. In connection with the situation of the Mohawk Indians and the incidents 
that had recently taken place at Oka, the representative pointed out that the 
rights of the Mohawk community had never been suspended and that the Mohawks 
had never been forbidden access to the courts. It was difficult to assess 
after the event whether the invocation of the National Defence Act had or had 
not been justified since the developments that had led up to the situation 
were extremely complex. The Oka events had caused the authorities, as well a: 
the leaders of the indigenous population of Quebec and of Canada, to reflect 
on appropriate ways of settling territorial conflicts and to reconsider the 
legislation in that field. Although the Government was determined to find a 
prompt, just and equitable solution to territorial conflicts, the situation 
was still very difficult and it seemed unlikely that the Constitution would be 
amended in the near future so as to allow all applications for autonomy to be 
satisfied. Nevertheless, the Federal Government was already planning to 
transfer certain responsibilities to the territories, particularly with regar« 
to economic development. 


Concludi : 


93. Members of the Committee expressed their thanks to the representatives 0: 
the State party for their outstanding cooperation in presenting the second an 
third periodic reports of Canada and for having responded to the Committee's 
concerns and questions in an objective, frank and precise way. The two 
excellent reports of Canada were consistent with the Committee's Guidelines 
regarding the form and contents of reports from States parties under 

article 40 of the Covenant and had given detailed information about many 
issues, particularly the jurisprudence of domestic courts in respect of the 
various rights embodied in the Covenant. The reports were most usefully 
supplemented by the information provided by the representatives in their oral 
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statements. It was clear that Canada took its obligations under the Covenant 
very seriously and that, since the submission of Canada's initial report, many 
measures had been taken to protect human rights. 


99. At the same time, it was noted that some of the concerns expressed by 
members of the Committee had not been fully allayed. The situation with 
regard to Canada's minorities, and especially its indigenous peoples, was 
still a source of concern. The hope was expressed that the Federal Government 
would continue its constitutional reforms to facilitate the indigenous 
peoples’ movement towards autonomy and that problems encountered by indigenous 
peoples would be rapidly settled in a spirit of equity and respect for the 
rights enshrined in the Covenant, in particular in its articles 2, 26 and 27. 
Persons belonging to ethnic, religious or linguistic minorities should not be 
denied the right, in community with the other members of their group, to enjoy 
their own culture, to profess and practise their own religion, or to use their 
own language, and assistance programmes should contain measures that would 
ensure the minority groups' participation and full incorporation into 

society. Section 33 of the Canadian Charter of Rights and Freedoms, which 
provided for a derogation clause, did not appear to be compatible with 

article 4 of the Covenant. Although Canada's policy towards asylum seekers 
was very liberal, the accumulation of applications for asylum and the system 
adopted by the Canadian Government to accelerate the processing of 
applications for asylum, in which a kind of target group was selected, were 
sources of concern. Other areas of concern included trade union rights and 
the right to collective bargaining; the question of the applicability of 
article 14 of the Covenant to administrative decisions: the differences 
between provincial legislation and federal legislation in the field of human 
rights; the discrepancies between different Provinces in respect of the length 
of pre-trial detention; and the minimum age for pre-trial detention. 


100. The representative of the State party thanked the members of the 
Committee for the dialogue they had carried on with the Canadian delegation 
and assured the Committee that the issues that had not been covered during the 
Consideration of the reports would be dealt with in the next periodic report. 
The Canadian authorities took their role in Promoting the provisions of the 
Covenant at an international level very seriously and the appreciation 
expressed by the Committee had been a great encouragement in that task. 


101. In concluding the consideration of the second and third periodic reports 
of Canada, the Chairman expressed satisfaction at the outcome of the dialogue 
with the Canadian representatives. The reports, together with the 
explanations provided by the delegation, had given the Committee useful 
information about national practice and the implementation of the Canadian 
Charter of Rights and Freedoms. The discussion with the delegation had also 
allowed the Committee to shed new light on the relationship between articles 1 
and 27 of the Covenant. 
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